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For over two decades, asbestos litigation has often 
turned on whether a plaintiff’s experts are permitted 
to testify that every exposure to asbestos is a substan-
tial factor in causing asbestos-related disease. This 
theory is known as the every exposure approach—or 
its close cousins, commonly known as the any exposure 
above background theory or the more recent cumula-
tive exposure theory. If a court finds the testimony 
sufficient, a plaintiff can proceed to a jury trial based 
on the most infinitesimal of exposures, and without 
having to prove that plaintiff received a dose sufficient 
to cause disease. Most of the courts to have consid-
ered the sufficiency of this testimony have rejected 
it.1 Many other courts either allow the testimony or 
the issue has not been decided by the highest court in 
the state.

Into this mix comes an April 2022 opinion by New 
York’s highest court in Nemeth v. Brenntag North 
America.2 The Court of Appeals held, in a talc-asbes-

tos mesothelioma case, that plaintiffs’ experts could 
not rely on unquantified notions of exposure but had 
to present a scientific assessment of dose sufficient to 
cause disease. The widely respected New York Court 
of Appeals is often influential, which adds significance 
to its rejection of every exposure testimony.

This article discusses the Nemeth opinion in the 
context of the impact it could have on asbestos and 
alleged asbestos-in-talc litigation nationwide. The 
New York court has joined with the highest courts of 
five other states plus half the federal appellate courts, 
along with dozens of federal district courts and lower 
state courts, which reject unscientific expert opinions 
that consider “any exposure” to be sufficiently caus-
ative to impose liability. The remaining holdout juris-
dictions must consider carefully whether their rulings 
have any basis in science or the law. Nemeth says no, 
and it is a forceful voice in this debate.

1.	 The Course of the Any Exposure Theory 
Through Nemeth

For many years, plaintiffs’ experts testified univer-
sally that each and every exposure to asbestos, even 
a “single fiber,” could cause disease. This testimony 
allowed plaintiffs’ attorneys to bring cases against 
tangential defendants involving minimal exposure 
to asbestos fibers, without carrying the traditional 
burden in toxic tort litigation of proving an actual, 
causative dose. Asbestos litigation generally stood 
alone among toxic tort cases during this era: at the 
same time that any exposure testimony held sway 
in asbestos cases, judges in other toxic tort cases 
regularly excluded plaintiffs’ experts who could not 
demonstrate a causative dose.
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Things began to change for asbestos litigation around 
2005. Defendants began to challenge the any exposure 
concept as well outside the bounds of legitimate sci-
ence and tort law, not to mention its inconsistency 
with substantial factor causation. Trial courts in Texas, 
Ohio, Washington, and Pennsylvania were the first 
to reject the any exposure approach.3 These decisions 
were, at the time, quite novel in the asbestos world—
for example, apparently no court had ever rejected 
long-time plaintiff’s expert Dr. Samuel Hammar’s ev-
ery exposure opinion until a Washington trial court did 
so in a 2006 case.4 The ruling in Ohio rejected “single 
fiber” testimony from Dr. Arthur Frank. The Pennsyl-
vania rulings prohibited similar testimony from Dr. 
John Maddox. All three of these experts were frequent 
experts for plaintiffs’ in asbestos cases nationwide.

The early rulings in these state courts encouraged 
defendants to continue to file motions challenging 
the every exposure approach. Appellate courts soon 
weighed in, with important decisions rejecting the 
testimony by the Pennsylvania Supreme Court, the 
Texas Supreme Court, and the federal Sixth Circuit 
Court of Appeals.5 For several years, defendants’ mo-
tions were successful. By 2012, over 40 courts had 
joined the chorus rejecting every exposure testimony.6 
The every exposure theory appeared to be on its last 
legs, and asbestos litigation causation evidence reform 
was well underway.

The movement ran into a partial wall, however, after 
the initial series of decisions favoring defendants. 
Certain jurisdictions refused to recognize the flaws in 
every exposure testimony. In some jurisdictions (e.g., 
California) the courts have essentially doubled down, 
repeatedly allowing even the most limited of expo-
sures to go to a jury and support a liability finding. As 
a result, although defendants have successfully elimi-
nated every exposure or cumulative exposure asbestos 
causation opinions from many jurisdictions, plaintiffs 
have responded by transferring many of their asbestos 
cases to jurisdictions where the testimony is still al-
lowed and where lax venue rules apply. In some states, 
such as California and Louisiana, the line between 
state and federal courts is stark—the federal courts 
in those states will not permit any exposure testimony, 
but the theory is still welcome in the state courts.7 In 
Pennsylvania, some of the strongest and best opinions 
rejecting any exposure testimony have been undercut 
by rulings issued after several new Pennsylvania Su-
preme Court justices were elected to the court.8

Today, defendants continue to file motions challeng-
ing plaintiffs’ experts on Federal Rule of Evidence 702 
or Frye grounds, or seek dismissals based on insuf-
ficient evidence, where plaintiffs’ experts continue to 
assert the cluster of every exposure-type opinions. The 
decisions on those motions are usually case-disposi-
tive—if the court rejects the testimony, the cases are 
usually dismissed.

2.	 The Nemeth Decision and Its Impact on 
New York Law

Into this mix of opinions, the New York Court of 
Appeals recently delivered a compelling opinion wel-
comed by defendants. The court agreed that plaintiffs 
must prove a causative dose. Prior to the Nemeth opin-
ion, New York occasionally declared that expert testi-
mony based on dose-ignoring labels such as “significant 
exposure” was invalid. But those cases either occurred 
in non-asbestos litigation, such as benzene, or consisted 
of a very short, split opinion in the one asbestos case 
that had come to the Court of Appeals for review. Fol-
lowing these decisions, New York’s courts issued a mix 
of opinions either rejecting or permitting every exposure 
approaches, without consistent logic. 

Nemeth, however, is a forceful and unequivocal rejec-
tion of causation testimony not based on a competent 
and relevant dose assessment of the defendant’s prod-
uct. In Nemeth, in lieu of establishing plaintiff’s actual 
dose, plaintiffs attempted to manufacture a “glove 
box” exposure scenario. A geologist shook a sample of 
the alleged talc product in a small, enclosed container 
and then claimed that the resulting “asbestos fibers” 
found in the glove box somehow simulated the plain-
tiff’s experience in her bathroom. This glove box test is 
familiar to asbestos defense counsel—plaintiffs often 
use such approaches to avoid estimating the actual 
dose for the plaintiff, preferring instead to create the 
impression of high exposures via an artificial and mis-
leading test setting. The Nemeth court found, appro-
priately, that the circumstance of such a test diverged 
widely from the use of a talc product in an open bath-
room setting. The glove box test did not satisfy proof 
of dose as required under the court’s Parker (benzene) 
ruling or the court’s one earlier asbestos ruling, Juni v. 
A.O. Smith Water Prods. Co.9

Critically for the every exposure theory, the second 
plaintiff expert, Dr. Jacqueline Moline—a medical 
doctor active in asbestos litigation—continued to rely 
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on her testimony that there is no safe dose of asbestos 
and that every exposure contributes to disease. Thus, 
she had no need for the glove box test to render a cau-
sation opinion, though she nevertheless cited to it as 
evidence that the exposure was “significant.” The court 
rejected her testimony because it lacked the central 
foundation of a quantified or estimated dose that could 
cause disease. The Nemeth court thus put a substantial 
exclamation point on the rejection of every exposure in 
a manner that lower courts now cannot avoid.

If the lower New York courts apply Nemeth correctly, 
the New York asbestos and talc docket should change 
dramatically—no longer can plaintiffs in New York liti-
gation assert that even the smallest exposure contributes 
to mesothelioma without proving an actual causative 
dose from each defendant’s product. And based on 
three subsequent rulings by New York’s Appellate Divi-
sion, First Department,10 all of which applied Nemeth 
to reject low-dose plaintiff cases, it appears that Nemeth 
will in fact make a difference. The New York talc and 
asbestos dockets should narrow to those cases involv-
ing significant exposures shown by reliable science as 
capable of causing mesothelioma. That outcome would 
be welcome for New York asbestos defendants.

3.	 Nemeth and the Jurisdictions Still Permit-
ting Any Exposure Testimony

A critical question is whether Nemeth will influence 
other courts around the country. The highest courts of 
several jurisdictions where asbestos litigation is prom-
inent, such as Illinois, have not yet weighed in on 
the viability of any exposure testimony. Other states, 
chiefly California and more recently the intermediate 
appellate court in South Carolina,11 seemingly permit 
an anything goes approach that allows plaintiffs to ar-
gue liability to a jury with the most tenuous exposure 
evidence. If these courts may have been willing to 
overlook decisions from jurisdictions such as Texas, 
it should be much more difficult to overlook the 
opinion of the New York Court of Appeals. Defense 
counsel should utilize Nemeth’s persuasive value not 
only in border states where the issue is still in play, 
but also in states like California, Illinois, Pennsylva-
nia, and South Carolina that are presently following 
a scientifically unsound approach to every exposure 
causation testimony.

Nemeth’s conclusions are well-supported not just 
by scientific and basic tort principles, but also 

by the many courts that have agreed that every 
exposure-type testimony, including its variant, the 
cumulative exposure approach, is not a sufficient ba-
sis on which to argue liability to a jury. In addition 
to New York, the highest courts of Texas, Georgia, 
Ohio, Virginia, and Vermont have rejected plaintiff 
testimony relying on mere exposure without identi-
fying a causative dose.12 Added to that, the federal 
circuit courts for the Fourth, Fifth, Sixth, Seventh, 
Ninth, and Eleventh Circuits have likewise fully 
and forcefully rejected similar testimony.13 In fact, 
no federal circuit court has issued an opinion 
endorsing every exposure testimony in asbestos or 
talc litigation. The vast majority of federal district 
courts to consider the issue have ruled for defen-
dants, too. 

Surprisingly, despite this string of rulings, prior to 
COVID-19, the number of mesothelioma cases filed 
every year persisted with little change. The reason, at 
least in part, is that several courts have opened their 
doors to any exposure testimony in a manner that sup-
ports ongoing litigation, despite a continuing decline 
in the degree of exposure to asbestos in current cases. 
The low-dose litigation has simply shifted in large part 
to those more permissive jurisdictions.

As noted above, the intermediate appellate courts of 
California, for instance, have accepted virtually any 
plaintiff exposure allegations as sufficient to support 
a jury verdict. Those courts continue to adhere to 
what is likely the weakest asbestos causation stan-
dard in the country. They hold to this approach even 
though federal courts in California have repeatedly 
rejected every exposure testimony. Defendants have 
requested multiple times that the California Su-
preme Court accept review of one of these cases to 
bring asbestos litigation in California back in line 
with the seminal Rutherford opinion. Rutherford 
does not support the notion that every exposure is 
a legal cause.14 Thus far, the high court has rejected 
every such request. Perhaps Nemeth will lend sup-
port to defense pleas for review.

Similarly, in Illinois, another major asbestos litigation 
state with significant dockets in Cook, Madison, and 
St. Clair counties, the every exposure theory is accept-
ed, largely because the Illinois Supreme Court has yet 
to issue a controlling opinion. As a result, that docket 
is largely unaffected by the many rulings in other 
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courts rejecting any exposure approaches, including 
the federal Seventh Circuit Court of Appeals. 

Pennsylvania is also one of the more troubling ju-
risdictions today. The state’s supreme court at one 
point thoroughly and with strong reasoning re-
jected any exposure testimony in three separate rul-
ings, only to have a newly constituted court reverse 
course to permit every exposure-type testimony.15 
Thus, at least in the last few years, Pennsylvania 
has not adhered to the bedrock principle of caus-
ative dose in asbestos litigation. Perhaps Nemeth in 
New York will pull the Pennsylvania court back in 
the direction of reasonable limitations on asbestos 
expert testimony.

Plaintiffs have attempted to isolate the opinions re-
jecting every exposure testimony by claiming they are 
“outliers.” In particular, plaintiffs’ counsel have tried 
to discredit an early Texas Supreme Court opinion 
rejecting every exposure testimony as unreliable because 
they claim Texas is an “outlier” state. If so, then Texas 
is an outlier with a great deal of company. The truth is 
almost the reverse—states that continue to permit the 
old any exposure approach have become increasingly 
isolated by the stream of federal and state court opin-
ions to the contrary. Those opinions often include the 
federal circuits for the states involved—for example, 
California’s decisions are contradicted by the Ninth 
Circuit federal opinions; Louisiana state court opin-
ions are undercut by a series of federal district court 
opinions from Louisiana; and the Seventh Circuit’s 
rejection of any exposure testimony exposes the lack 
of similar direction from the Illinois Supreme Court. 
Plaintiffs can no longer contend—if they ever could—
that the Texas opinions are mere outliers now that the 
highest court of New York has joined Texas and many 
other courts that reject any exposure-type testimony.

In certain states where appellate courts seem to have 
accepted a form of every exposure testimony—Ne-
braska, Tennessee, and South Carolina—it seems 
necessary that at some point these courts must take 
up another case where the flaws in the every exposure 
theory are fully presented. Nemeth may help contrib-
ute to those courts revisiting or revising their earlier 
opinions.

South Carolina deserves special mention because 
of the uniqueness of its active asbestos docket. The 

survival of that docket today rests on the recent 
Jolly opinion by the state’s intermediate appellate 
court accepting cumulative exposure testimony by 
plaintiffs’ experts. The Jolly court succumbed to 
the siren song that cumulative exposure testimony 
is not the same as every exposure testimony and 
thus can support litigation despite the widespread 
rejection of every exposure testimony. It is surprising 
that a major appellate court would accept the mere 
change in terminology, not accompanied by any 
actual change in the approach to causation that ex-
cludes consideration of dose. As many courts have 
held, there is no meaningful difference between 
“each and every exposure above background is a 
significant contributing factor,” and “every cumu-
lative exposure to asbestos above background is a 
significant factor.” 

In fact, since 2005, plaintiffs have repeatedly tried 
changing the nomenclature in the face of rulings 
rejecting testimony that does not reflect dose—from 
“single fiber” to “any exposure,” from “any exposure” 
to “each and every exposure,” from “each and every 
exposure” to “every exposure above background,” 
and now from “every exposure above background” 
to “every cumulative exposure above background.” 
Occasionally, these artificial language changes survive 
court review, but for the most part, federal and state 
courts have rejected all of these phrases as reformula-
tions of the same “any exposure from any defendant,” 
litigation-driven approach.16 The Nemeth decision 
provides a strong basis for convincing the South Caro-
lina Supreme Court to overturn Jolly.

Conclusion

Defense counsel should review Nemeth and find 
ways to put the opinion, along with the wide array 
of similar opinions, in front of appellate courts in 
states with ongoing large asbestos dockets. At some 
point, the rule of law and principles of science and 
dose should take hold in those states. The asbestos 
docket today should consist of cases involving ex-
posures consistent with valid science demonstrating 
causation at identified doses and fiber types. Simply 
claiming that particular exposures are “substantial” 
or “significant” or “above background” can never 
suffice under any version of a substantial factor cau-
sation standard. At the same time, defense counsel 
should also be alert for appeals challenging past deci-
sions rejecting any exposure rulings. One such appeal 
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is pending in Texas. Nemeth should help eliminate 
the notion that Texas (or any other similar state) is 
an outlier and give confidence to those courts that 
their prior rulings are correct.
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