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Recently a purported shareholder of certain special purpose acquisition companies (SPACs) initiated derivative 

lawsuits asserting that the SPACs are investment companies under the Investment Company Act of 1940, because 

proceeds from their initial public offerings are invested in short-term treasuries and qualifying money market 

funds. 

Under the provision of the 1940 Act relied upon in the lawsuits, an investment company is a company that is or 

holds itself out as being engaged primarily, or proposes to engage primarily, in the business of investing, 

reinvesting or trading in securities. 

SPACs, however, are engaged primarily in identifying and consummating a business combination with one or 

more operating companies within a specified period of time.  In connection with an initial business combination, 

SPAC investors may elect to remain invested in the combined company or get their money back. If a business 

combination is not completed in a specified period of time, investors also get their money back. Pending the 

earlier to occur of the completion of a business combination or the failure to complete a business combination 

within a specified timeframe, almost all of a SPAC’s assets are held in a trust account and limited to short-term 

treasuries and qualifying money market funds.   

Consistent with longstanding interpretations of the 1940 Act, and its plain statutory text, any company that 

temporarily holds short-term treasuries and qualifying money market funds while engaging in its primary 

business of seeking a business combination with one or more operating companies is not an investment company 

under the 1940 Act.  As a result, more than 1,000 SPAC IPOs have been reviewed by the staff of the SEC over two 

decades and have not been deemed to be subject to the 1940 Act.  

The undersigned law firms view the assertion that SPACs are investment companies as without factual or legal 

basis and believe that a SPAC is not an investment company under the 1940 Act if it (i) follows its stated business 

plan of seeking to identify and engage in a business combination with one or more operating companies within a 

specified period of time and (ii) holds short-term treasuries and qualifying money market funds in its trust 

account pending completion of its initial business combination.1 

 

                                                   
1  Certain of these lawsuits also claim that personnel of the SPAC sponsor are acting as unregistered investment advisers under the Investment 

Advisers Act of 1940 by advising on the SPAC business combination (which the plaintiff incorrectly asserts constitutes advice as to investing 
in, purchasing, or selling securities).  The law firms listed herein also view this claim as without legal basis and do not believe that such 
personnel or the SPAC sponsor are unregistered investment advisers. 
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The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored it are 
rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this publication to 
any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in 
connection with the use of this publication. Please contact your relationship partner if we can be of assistance regarding these 
important developments. The names and office locations of all of our partners, as well as our recent memoranda, can be obtained 
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