
 

Simpson Thacher & Bartlett LLP 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

“Although the number of 
covered transactions 
involving Chinese buyers 
decreased from 23 to 21, the 
percentage of covered 
transactions involving 
Chinese acquirers slightly 
increased from 20.2% to 
21.6%.” 

 

 

 

 

 

 

 

 

 

Report from Washington 

Key Takeaways From CFIUS’s Annual Report Covering 
The 2013 Calendar Year 
 

March 2, 2015 

 

Introduction 

On February 26, 2015, the Committee on Foreign Investment in the United States (“CFIUS”), 

the inter-agency committee charged with reviewing foreign investments in U.S. businesses 

for potential national security implications, released its Annual Report to Congress detailing 

the Committee’s activity during calendar year 2013.  The report offers an overview of the 

deals that came before the Committee during 2013 and provides insight into trends and 

touch points that may be helpful for parties to consider in making cross-border investments 

into the United States. 

In What Will Prove to be a Short-Lived Trend, The Number of 
Notices Deemed Covered Transactions Decreased for the First 
Time in Four Years 

The annual number of CFIUS notices had increased year over year since the end of the 

financial recession for the 2009-2012 period, increasing from 65 filings to 114.  That trend 

came to an end in 2013 with just 97 notices reviewed during the year, well below the high of 

155 notices reviewed in 2008.  However, we believe this decrease will prove to be short-lived.  

All indications are that the Committee received a near-record number of notices in 2014. 

Covered Transactions Involving East Asian Buyers Continue to 
Outpace the Rest of the World 

In last year’s Annual Report, CFIUS noted that 2012 was the first year in which the number 

of reviewed transactions involving Chinese acquirers exceeded the individual total of any 

other country.  The latest report shows that trend continues.  Although the number of 

covered transactions involving Chinese buyers decreased from 23 to 21, the percentage of 

covered transactions involving Chinese acquirers slightly increased from 20.2% to 21.6%.  
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“Of the 97 notices filed in 
2013, however, 48 
transactions 
(approximately 49.5% of all 
notices reviewed) entered 
the investigation stage.”   

   

 

 

 

 

 

 

 

 

Following closely behind China, Japan accounted for the second highest number of covered 

transactions by country of acquirer.  From 2012 to 2013, the number transactions involving 

Japanese buyers doubled, increasing from nine to 18. 

The Percentage of Filings That Entered the Investigation Stage 
Increased Significantly 

The percentage of covered transactions proceeding from the initial 30-day review period to 

the 45-day investigation stage had remained stable since 2009, falling within a few 

percentage points of 38% of filings each of the previous four years.  Of the 97 notices filed in 

2013, however, 48 transactions (approximately 49.5% of all notices reviewed) entered the 

investigation stage.  The Committee notes, however, that this statistic is potentially 

misleading as five of the 48 investigated transactions entered the investigation phase during 

the government shutdown of October 2013.  Excluding those five transactions, the 

percentage of transactions that went into the investigation stage was 46.7%, which is still 

substantially higher than the prior trend in investigation frequency. 

The Number of Notices Withdrawn During the Investigation Phase 
Returns to the Recent Norm 

Of the 48 covered transactions that entered the investigation phase in 2013, five (10.4%) 

were voluntarily withdrawn by the parties.  Compared to 2012, where 20 of the 45 (44%) 

notices that prompted investigation by the Committee were withdrawn, the frequency of 

withdrawals declined sharply.  The five withdrawn notifications are on par with 2010 and 

2011 data when approximately the same amount of notices were withdrawn in each of those 

years.   

The Annual Report does not disclose the individual circumstances prompting withdrawals, 

but instead states in general terms that some notices were withdrawn and refiled with 

approval of CFIUS to allow the Committee more time to consider national security concerns.  

Others were withdrawn and never resubmitted because of either unavoidable national 

security concerns raised by CFIUS member agencies, the parties not wanting to abide by the 

Committee’s proposed mitigation measures, or the transactions being abandoned for 

commercial reasons. 

Manufacturers Continue to be the Most Frequent Targets in 
Covered Transactions 

In 2013, the notices of covered transactions considered by the Committee involved a wide 

range of industrial subsectors.  Of the broad categories under which CFIUS classifies U.S. 

businesses, targets involved in “manufacturing” were  the subject of 36% of covered 
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transactions, followed by “finance, information, and services” businesses, which accounted 

for 33% of covered transactions.  “Mining, utilities, and constructions” accounted for 21% 

while “wholesale, retail, and transportation” made up the remaining 10%.  

Of the leading manufacturing category, the “computer and electronic products” subcategory 

continued to be the most represented, accounting for 12 notices.  Half of those were 

“semiconductor or other electronic component” manufacturers. 

Mitigation Measures Imposed to Address National Security 
Concerns 

In 2013, 11 transactions were approved only after the parties accepted mitigation measures 

from the Committee.  Those transactions involved U.S. companies involved in 

telecommunications, software, mining, oil and gas, manufacturing, consulting, and 

technology industries.  Mitigation measures negotiated and adopted in 2013 included: 

• Ensuring that only authorized persons have access to certain technology and information; 
• Establishing a Corporate Security Committee and other mechanisms to ensure compliance 

with all required actions, including the appointment of a U.S. Government-Approved 
member of the board of directors; 

• Ensuring that only U.S. citizens handle certain products and services, and ensuring that 
certain activities and products are located only in the United States; 

• Requiring prior approval from security officers or relevant U.S. Government parties in 
advance of foreign national visits to the U.S. business; and 

• Providing relevant U.S. Government parties with the right to review certain business 
decisions and object if they raise national security concerns. 
 

The U.S. Intelligence Community’s Conclusion of a Likely 
Coordinated Foreign Strategy to Acquire Critical Technology 
Companies is Reasserted 

Based on its assessment of transactions identified by CFIUS in its report for the 2013 

calendar year, the U.S. Intelligence Community concluded that there may be an effort among 

foreign governments or companies to acquire U.S. companies involved in research, 

development, or production of critical technologies for which the United States is a leading 

producer.   

This finding is consistent with the annual report for 2011, but contrasts with the conclusion 

contained in the 2012 report in which the Intelligence Community found it unlikely that such 

a coordinated strategy existed.  The unclassified version of the report does not discuss the 

reasons for this conclusion or the change. 
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The contents of this publication are for informational purposes only. Neither this publication nor the 
lawyers who authored it are rendering legal or other professional advice or opinions on specific facts or 
matters, nor does the distribution of this publication to any person constitute the establishment of an 
attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in connection with the 
use of this publication. Please contact your relationship partner if we can be of assistance regarding these 
important developments. The names and office locations of all of our partners, as well as our recent 
memoranda, can be obtained from our website, www.simpsonthacher.com. 
 

Although CFIUS has been criticized for lack of transparency by some foreign investors and 

has become embroiled in controversies related to certain Chinese investments in particular, 

CFIUS continues to clear an overwhelming majority of the transactions it reviews.  That said, 

parties to inbound foreign investments with a nexus to U.S. national security are well-

advised to ensure that potential acquisitions and investments include a pre-transaction 

CFIUS risk analysis.   

 

To learn more about the CFIUS process and how to navigate it effectively, please contact any 

of the following: 

Peter Thomas 
+1-202-636-5535 
pthomas@stblaw.com 

*    *    *    *    * 

David Shogren 
+1-202-636-5562 
dshogren@stblaw.com    
 
Ravi Romel Sharma 
+1-202-636-5572 
ravi.sharma@stblaw.com  
 
Elliot Weingarten 
+1-202-636-5553 
elliot.weingarten@stblaw.com  
 
Nicholas Ridley 
+1-202-636-5824 
nicholas.ridely@stblaw.com  
 

http://www.simpsonthacher.com/
http://www.stblaw.com/bios/PThomas.htm
mailto:pthomas@stblaw.com
http://www.stblaw.com/our-team/search/david-shogren
mailto:dshogren@stblaw.com
http://www.stblaw.com/our-team/search/ravi-sharma
mailto:ravi.sharma@stblaw.com
http://www.stblaw.com/our-team/search/elliot-j-weingarten
mailto:elliot.weingarten@stblaw.com
http://www.stblaw.com/our-team/search/nicholas-o--ridley
mailto:nicholas.ridely@stblaw.com
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UNITED STATES 

New York 
425 Lexington Avenue 
New York, NY 10017 
+1 212-455-2000 
 
Houston 
2 Houston Center 
909 Fannin Street 
Houston, TX 77010 
+1 713-821-5650 
 
Los Angeles 
1999 Avenue of the Stars 
Los Angeles, CA 90067 
+1 310-407-7500 
 
Palo Alto 
2475 Hanover Street 
Palo Alto, CA 94304 
+1 650-251-5000 
 
Washington, D.C. 
1155 F Street, N.W. 
Washington, D.C. 20004 
+1 202-636-5500 
 
 
 
 
 
 
 
 
 
 

EUROPE 

London 
City Point 
One RopemakerStreet 
London EC2Y 9HU 
England 
+44 (0)20-7275-6500  
 
ASIA 

Beijing 
3919 China World Tower 
1 Jian Guo Men Wai Avenue 
Beijing 100004 
China 
+86 10-5965-2999 
 
Hong Kong 
ICBC Tower 
3 Garden Road, Central 
Hong Kong 
+852 2514-7600 
 
Seoul 
West Tower, Mirae Asset Center 1 
26 Eulji-ro 5-gil, Jung-gu 
Seoul 100-210 
Korea 
+82 2-6030-3800 
 
Tokyo 
Ark Hills Sengokuyama Mori 
Tower 
9-10, Roppongi 1-Chome 
Minato-Ku, Tokyo 106-0032 
Japan 
+81 3-5562-6200 

SOUTH AMERICA 

São Paulo 
Av. Presidente Juscelino 
Kubitschek, 1455 
São Paulo, SP 04543-011 
Brazil 
+55 11-3546-1000 


