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“We hold that American
Pipe does not permit a
plaintiff who waits out
the statute of limitations
to piggyback on an
earlier, timely filed class
action.”

— Justice Ginsburg
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Introduction

On June 11, 2018, the Supreme Court in China Agritech v. Resh, No. 17-432, unanimously
held that the tolling of individual claims established in American Pipe & Construction Co. v.
Utah, 414 U.S. 538 (1974), does not toll limitations periods for successive class claims. Thus,
individual claimants that could invoke American Pipe tolling for their individual claims may
not bring putative class claims if such class claims would be barred by the applicable statute

of limitations.

Background

In February 2011, certain China Agritech shareholders filed a putative class action against the
company claiming various violations of federal securities laws. The district court denied class
certification in that original suit because plaintiffs failed to satisfy Rule 23(b)(3)’s
requirement that common issues predominate over individualized issues. In October 2012,
new China Agritech shareholders subsequently filed a putative class action, which was almost
identical to the first, but limited its claims in an effort to better position itself for its motion
for class certification. Nevertheless, the court again denied the plaintiffs’ motion for class
certification, this time for failure to satisfy Rule 23(a)’s typicality and adequacy

requirements.

In June 2014, Michael Resh, an absent putative class member in the first two class actions,
filed a third putative class action against China Agritech and various individual defendants
based on the same facts. The district court dismissed Resh’s class action complaint as

untimely, finding that the application of American Pipe tolling to class action claims would

“allow tolling to extend indefinitely as class action plaintiffs repeatedly attempt to
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“A would-be class
representative who
commences suit after
expiration of the limitation
period . . . can hardly
qualify as diligent in
asserting claims and
pursuing relief.”

— Justice Ginsburg

“The watchwords of
American Pipe are efficiency
and economy of

litigation . . . . [eJxtending
American Pipe tolling to
successive class actions does
not serve that purpose.”

— Justice Ginsburg

demonstrate suitability for class certification on the basis of different expert testimony

and/or other evidence.”

The Ninth Circuit reversed, reasoning that “permitting future class action named plaintiffs,
who were unnamed class members in previously uncertified classes, to avail themselves of
American Pipe tolling would advance the policy objectives that led the Supreme Court to
permit tolling in the first place.” The Ninth Circuit explained that the later class actions
would not unfairly surprise defendants because the preceding class action would have alerted

defendants to the relevant substantive claims and potential class members.

In so holding, the Ninth Circuit joined the Sixth and Seventh Circuits in finding that the
American Pipe tolling doctrine applies to subsequent class actions. In contrast, the First,
Second, Fifth, and Eleventh Circuits limited the American Pipe tolling doctrine to claims by
individual plaintiffs. The Third and Eighth Circuits took an intermediary position, only
allowing subsequent class actions when class certification was denied for reasons that were
unrelated to the validity of the class, such as where the denial was based solely on lead

plaintiffs’ deficiencies as class representatives.

Summary of the Court’s Opinion

In an opinion by Justice Ginsburg, the Court held that American Pipe tolling does not permit
follow-on class actions after the expiration of the relevant statute of limitations. The Court
focused heavily on the reasoning behind American Pipe, explaining that “[t]he watchwords
of American Pipe are efficiency and economy of litigation” and that “[e]xtending American
Pipe tolling to successive class actions does not serve that purpose.” Justice Ginsburg wrote
that the “efficiency and economy of litigation’ that support tolling of individual claims .. . . do
not support maintenance of untimely successive class actions.” Instead, the Court noted that
class claims should be made soon after the first action seeking class certification begins. The
Court reasoned that while economy of litigation favors delaying the limitation period for
individual claims until class certification is denied because a certification grant would
eliminate the need for individually asserted claims, the opposite is true for competing class
representative claims: when class treatment is appropriate, it is best for all possible

representatives to be known so the district court can select the best plaintiff.

The Court also analyzed the impact of the Federal Rules and the Private Securities Litigation
Reform Act of 1995 (“PSLRA”) on class litigation and securities suits. Rule 23 mandates that
class certification be resolved at “an early practicable time,” indicating a preference for the
preclusion of untimely class actions. The Court noted that the PSLRA—which governs the

China Agritech litigation—requires publication of class notices shortly after commencement
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“What the [Federal] Rules
do not offer is a reason to
permit plaintiffs to exhume
failed class actions by filing
new, untimely class claims.”

— Justice Ginsburg

“But in suits not covered by
the PSLRA, absent class
members may not know of
the pending class action
early enough to ‘aid’ the
court, and will likely have to
file a completely separate
lawsuit if what they seek is
lead-plaintiff status.”

— Justice Sotomayor

of a securities class action. The Court reasoned that this rule aims to alert all potential class
representatives to the litigation and afford them an opportunity to demonstrate their

suitability to serve as lead plaintiff.

Justice Ginsburg also noted that plaintiffs usually must show that they have been diligent in
pursuing their claims to benefit from equitable tolling. In American Pipe, the Court noted
that tolling was permissible because the intervening individual plaintiffs had not “slept on
their rights,” but instead relied on the class representative to protect their interests. Here,
however, the “would-be class representative who commences suit after expiration of the

limitation period . . . can hardly qualify as diligent in asserting claims and pursuing relief.”

The Court expressed concern that applying American Pipe tolling to successive class claims
would permit the statute of limitations to be extended indefinitely, noting that “[e]ndless
tolling of a statute of limitations is not a result envisioned by American Pipe.” Additionally,
the Court rejected concerns that its decision would lead to a “needless multiplicity” of class
action filings because: (i) there is no showing that the Circuits that declined to apply
American Pipe to class actions have experienced a disproportionate amount of protective
class action filings; and (ii) a plaintiff that wants to lead a class already has incentive to file

early and little reason to delay.

The Court also rejected the argument that limiting American Pipe tolling to individual claims
was contrary to the Rules Enabling Act, noting that claimants have no substantive right to
bring untimely claims. Justice Ginsburg explained that Rule 23 does not require class
actions to be revived when individual claims are tolled. Indeed, as Justice Ginsburg
explained, “the [Federal] Rules do not offer . . . a reason to permit plaintiffs to exhume failed

class actions by filing new, untimely class claims.”

Justice Sotomayor concurred with the outcome, but argued that the majority erred in
adopting an unnecessarily broad rule. Justice Sotomayor argued that the American Pipe
tolling doctrine should still apply to class actions that are not subject to the PSLRA. Justice
Sotomayor pointed to the Court’s precedent in Shady Grove Orthopedic Associates, P.A. v.
Allstate Ins. Co., which held that there must be a special reason for treating class actions as
differently from individual claims. 559 U.S. 393, 398 (2010). Here, the PSLRA and its
procedural requirements, particularly the requirement to notify potential lead plaintiffs of a
pending class action, distinguished securities law class actions from those not governed by
the PSLRA. Justice Sotomayor observed that Rule 23 generally lacks a requirement to
provide precertification notice to putative class members and “in no way ensures that

potential lead plaintiffs know about the putative class action or about their opportunity to
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represent the class.” She rejected the majority’s argument that its ruling would encourage
class representatives to come forward early in the process to “aid” the court in selecting the
best lead plaintiff, arguing that “in suits not covered by the PSLRA, absent class members
may not know of the pending class action early enough to ‘aid’ the court, and will likely have

to file a completely separate lawsuit if what they seek is lead-plaintiff status.”

Implications

The Court’s decision confirms that defendants will not be exposed to repeated, successive
class actions indefinitely. While individual claims can still invoke American Pipe tolling,
putative class claims brought after a denial of class certification must be brought within
whatever time remains under the applicable statute of limitations. As a result, the plaintiffs’
bar may be incentivized to bring numerous class actions during the tolling period to optimize

the likelihood of class certification.

The contents of this publication are for informational purposes only. Neither this publication nor the
lawyers who authored it are rendering legal or other professional advice or opinions on specific facts or
matters, nor does the distribution of this publication to any person constitute the establishment of an
attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in connection with the
use of this publication. Please contact your relationship partner if we can be of assistance regarding these
important developments. The names and office locations of all of our partners, as well as our recent
memoranda, can be obtained from our website, www.simpsonthacher.com.

Simpson Thacher & Bartlett LLP


http://www.simpsonthacher.com/

Simpson

Thacher

For further information about this decision, please contact one of the following members of

the Firm’s Litigation Department.

PALO ALTO

NEW YORK CITY

Stephen P. Blake
+1-650-251-5153
sblake@stblaw.com

Alexis S. Coll-Very
+1-650-251-5201
acoll-very@stblaw.com

James G. Kreissman
+1-650-251-5080
jkreissman@stblaw.com

WASHINGTON, D.C.

Abram J. Ellis
+1-202-636-5579
aellis@stblaw.com

Peter Thomas
+1-202-636-5535
pthomas@stblaw.com

Paul C. Curnin
+1-212-455-2519
peurnin@stblaw.com

Paul C. Gluckow
+1-212-455-2653
pgluckow@stblaw.com

Peter E. Kazanoff
+1-212-455-3525
pkazanoff@stblaw.com

Linton Mann III
+1-212-455-2654
Imann@stblaw.com

Joseph M. McLaughlin
+1-212-455-3242
jmclaughlin @stblaw.com

Lynn K. Neuner
+1-212-455-2696
Ineuner@stblaw.com

Michael J. Osnato, Jr.
+1-212-455-3252
michael.osnato@stblaw.com

Craig S. Waldman
+1-212-455-2881
cwaldman @stblaw.com

George S. Wang
+1-212-455-2228
gwang@stblaw.com

Jonathan K. Youngwood

+1-212-455-3539
jyoungwood @stblaw.com

Simpson Thacher & Bartlett LLP


https://www.stblaw.com/our-team/partners/stephen-p-blake
mailto:sblake@stblaw.com
https://www.stblaw.com/our-team/search/alexis-s-coll-very
mailto:acoll-very@stblaw.com
https://www.stblaw.com/our-team/search/james-g-kreissman
mailto:jkreissman@stblaw.com
https://www.stblaw.com/our-team/search/abram-j-ellis
mailto:aellis@stblaw.com
https://www.stblaw.com/our-team/search/peter-c-thomas
mailto:pthomas@stblaw.com
https://www.stblaw.com/our-team/search/paul-c-curnin
mailto:pcurnin@stblaw.com
https://www.stblaw.com/our-team/search/paul-c-gluckow
mailto:pgluckow@stblaw.com
https://www.stblaw.com/our-team/search/peter-e-kazanoff
https://www.stblaw.com/our-team/search/peter-e-kazanoff
mailto:pkazanoff@stblaw.com
https://www.stblaw.com/our-team/search/linton-mann-iii
https://www.stblaw.com/our-team/search/linton-mann-iii
mailto:lmann@stblaw.com
https://www.stblaw.com/our-team/search/joseph-m-mclaughlin
mailto:jmclaughlin@stblaw.com
https://www.stblaw.com/our-team/search/lynn-k-neuner
https://www.stblaw.com/our-team/search/lynn-k-neuner
mailto:lneuner@stblaw.com
https://www.stblaw.com/our-team/search/michael-j--osnato-jr-
https://www.stblaw.com/our-team/search/michael-j--osnato-jr-
mailto:michael.osnato@stblaw.com
https://www.stblaw.com/our-team/search/craig-s-waldman
https://www.stblaw.com/our-team/search/craig-s-waldman
mailto:cwaldman@stblaw.com
https://www.stblaw.com/our-team/search/george-s-wang
mailto:gwang@stblaw.com
https://www.stblaw.com/our-team/search/jonathan-k-youngwood
mailto:jyoungwood@stblaw.com

Sfiﬂmpson

Simpson
Thacher

Worldwide

London- @
@ :Beijing
Palo Alto @ . @ Seoul
fomAnpdes @ Washington, D. C. ® Tokyo
@ Houston
@ Hong Kong
@ S3o Paulo
UNITED STATES EUROPE SOUTH AMERICA
New York London Sao Paulo
425 Lexington Avenue CityPoint Av. Presidente Juscelino
New York, NY 10017 One Ropemaker Street Kubitschek, 1455
+1-212-455-2000 London EC2Y gHU Sao Paulo, SP 04543-011
England Brazil

Houston

600 Travis Street, Suite 5400

Houston, TX 77002
+1-713-821-5650

Los Angeles

1999 Avenue of the Stars
Los Angeles, CA 90067
+1-310-407-7500

Palo Alto

2475 Hanover Street
Palo Alto, CA 94304
+1-650-251-5000

Washington, D.C.
900 G Street, NW
Washington, D.C. 20001
+1-202-636-5500

+44-(0)20-7275-6500

ASIA

Beijing

3901 China World Tower

1 Jian Guo Men Wai Avenue
Beijing 100004

China

+86-10-5965-2999

Hong Kong

ICBC Tower

3 Garden Road, Central
Hong Kong
+852-2514-7600

Seoul

25th Floor, West Tower
Mirae Asset Center 1

26 Eulji-ro 5-Gil, Jung-Gu
Seoul 100-210

Korea

+82-2-6030-3800

Tokyo

Ark Hills Sengokuyama Mori Tower
9-10, Roppongi 1-Chome
Minato-Ku, Tokyo 106-0032
Japan

+81-3-5562-6200

+55-11-3546-1000

Simpson Thacher & Bartlett LLP



