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U.S. Leveraged Lending Guidance Under Scrutiny:
GAO Concludes that Congressional Review Is Necessary

October 20, 2017

Yesterday, the U.S. Government Accountability Office (“GAO”) determined that guidance issued by the
federal banking agencies in 2013 relating to leveraged lending constituted a “rule” for purposes of the
Congressional Review Act of 1996. The GAQO’s determination was made in response to an inquiry by Senator

Pat Toomey earlier this year.

The leveraged lending guidance—jointly issued by the Federal Reserve Board, the Office of the Comptroller
of the Currency and the Federal Deposit Insurance Corporation—was not in the form of a rule or regulation,
but rather guidance that outlined “minimum expectations” relating to underwriting standards, risk rating,
problem credit management and other topics.* It has become an important, and controversial, area of
compliance for banks in recent years. One of the more notable features of the guidance is the statement that
a financing that leaves a company with debt of more than six times its earnings before interest, taxes,
depreciation and amortization, or EBITDA, “raises concerns for most industries.” The 6x total debt-to-
EBITDA reference became a key focal point for the agencies, particularly in the initial year of the guidance’s
effectiveness, and many large arranging banks were reported to have received confidential regulatory letters
relating to compliance with these standards. In the years following the promulgation of the guidance, the
market experienced greater uncertainty in underwriting standards, with banks appearing to be more
reluctant to underwrite some highly leveraged loan transactions, and non-regulated arrangers assuming a

greater role in underwriting certain leveraged buyouts and other highly leveraged financings.

In the GAO’s view, the leveraged lending guidance was more than guidance, and the GAO expressly rejected

arguments by the agencies that it was only a general statement of policy of how they will exercise their broad

1 See Interagency Guidance on Leveraged Lending, 78 Fed. Reg. 17766 (Mar. 22, 2013). For general background, please
see our memorandum, titled “Federal Banking Agencies Revamp Guidance on Leveraged Lending,” dated March 27,
2013, available here.
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enforcement discretion. The GAO’s determination is important because it means that the guidance must be

submitted to the Congress for review.

The Congressional Review Act generally requires all federal agencies to submit a copy of each new rule and
other accompanying information to Congress prior to a rule’s effectiveness. Congress then generally has 60
legislative days to disapprove. If a joint resolution of disapproval is passed by Congress (by a simple
majority of each chamber), and signed by the President, the Congressional Review Act provides that the “rule
shall not take effect (or continue),” which means that the rule would be deemed not to have had any effect at

any time.

Until recently, the Congressional Review Act was a relatively obscure law that was rarely invoked to overturn
rules. However, since the election of President Trump, Republicans have used the law to repeal a number of
regulations approved during the Obama Administration. Whether the leveraged lending guidance will face

the same fate remains to be seen, but borrowers and lenders will both be carefully monitoring developments.

For additional information, please contact any member of the Banking and Credit or Financial Institutions

practices, including those listed below.

BANKING AND CREDIT FINANCIAL INSTITUTIONS
Patrick J. Ryan Lee A. Meyerson
+1-212-455-3463 +1-212-455-3675
pryan@stblaw.com Imeyerson@stblaw.com
James D. Cross Mark J. Chorazak
+1-212-455-3386 +1-212-455-7613
jeross@stblaw.com mchorazak@stblaw.com

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored
it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this
publication to any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP
assumes no liability in connection with the use of this publication. Please contact your relationship partner if we can be of
assistance regarding these important developments. The names and office locations of all of our partners, as well as our
recent memoranda, can be obtained from our website, www.simpsonthacher.com.
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