
 

Simpson Thacher & Bartlett LLP 

Memorandum 

SEC Permits All Issuers to “Test the Waters” 

September 27, 2019 

 

On September 26, 2019, the Securities and Exchange Commission adopted a new rule under the Securities 

Act of 1933, as amended, that will allow all issuers, and not just emerging growth companies, to “test the 

waters” prior to the filing of a registration statement.1 New Rule 163B is a welcome change that expands the 

availability of one of the most popular accommodations of The Jumpstart Our Business Startups Act of 2012, 

enabling all issuers to gauge investor interest in a potential registered securities offering before committing 

to one publicly or incurring associated costs. 

Specifically, the final rule permits any issuer or person authorized to act on behalf of an issuer, including an 

underwriter, to engage in oral or written communications with potential investors, whether prior to or 

following the filing of a registration statement, so long as such communications are limited to potential 

investors that the issuer reasonably believes are qualified institutional buyers (QIBs) or institutional 

accredited investors (IAIs).2 Qualifying communications would not need to be filed with the SEC or be 

required to include any specified legends.  

Although exempt from the gun-jumping provisions of the Securities Act, these communications will be 

considered “offers” subject to the prospectus liability and anti-fraud provisions of the federal securities laws. 

Public company issuers will also need to evaluate whether information in these communications would 

trigger obligations under the selective disclosure rules of Regulation FD. 

 

The final rule will be effective 60 days after publication in the Federal Register. 

 

                                                        
1 See Final Rule - Solicitations of Interest Prior to a Registered Public Offering, Release No. 33-10699, File No. S7-01-19 

(September 26, 2019).  
 

2 In its proposing release, the SEC included a statement that a Rule 163B communication also must not conflict with 
material information in the related registration statement. The adopting release clarifies that this statement is intended 
as guidance for issuers on their obligations under the federal securities laws generally and is not itself a condition to the 
availability of Rule 163B. 

https://www.sec.gov/rules/final/2019/33-10699.pdf


2 

 

 

Memorandum – September 27, 2019 

Simpson Thacher & Bartlett LLP 

For further information, please contact one of the following members of the Firm’s Corporate Department. 

 

WASHINGTON, D.C. 

Joshua Ford Bonnie 
+1-202-636-5804 
jbonnie@stblaw.com  
 
William R. Golden 
+1-202-636-5526 
wgolden@stblaw.com  
 
 

NEW YORK CITY 

Joseph H. Kaufman 
+1-212-455-2948 
jkaufman@stblaw.com 
 
PALO ALTO 

William B. Brentani 
+1-650-251-5110 
wbrentani@stblaw.com 
 
Kevin P. Kennedy 
+1-650-251-5130 
kkennedy@stblaw.com  
 

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored 
it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this 
publication to any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP 
assumes no liability in connection with the use of this publication. Please contact your relationship partner if we can be of 
assistance regarding these important developments. The names and office locations of all of our partners, as well as our 
recent memoranda, can be obtained from our website, www.simpsonthacher.com. 
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UNITED STATES 

New York 
425 Lexington Avenue 
New York, NY 10017 
+1-212-455-2000 
 
Houston 
600 Travis Street, Suite 5400 
Houston, TX 77002 
+1-713-821-5650 
 
Los Angeles 
1999 Avenue of the Stars 
Los Angeles, CA 90067 
+1-310-407-7500 
 
Palo Alto 
2475 Hanover Street 
Palo Alto, CA 94304 
+1-650-251-5000 
 
Washington, D.C. 
900 G Street, NW 
Washington, D.C. 20001 
+1-202-636-5500 
 
 
 
 
 
 
 
 
 
 
 
 

EUROPE 

London 
CityPoint 
One Ropemaker Street 
London EC2Y 9HU 
England 
+44-(0)20-7275-6500  
 
ASIA 

Beijing 
3901 China World Tower A 
1 Jian Guo Men Wai Avenue 
Beijing 100004 
China 
+86-10-5965-2999 
 

Hong Kong 
ICBC Tower 
3 Garden Road, Central 
Hong Kong 
+852-2514-7600 
 

Tokyo 
Ark Hills Sengokuyama Mori Tower 
9-10, Roppongi 1-Chome 
Minato-Ku, Tokyo 106-0032 
Japan 
+81-3-5562-6200 
 
 
 
 
 
 
 
 
 

SOUTH AMERICA 

São Paulo 
Av. Presidente Juscelino 
Kubitschek, 1455 
São Paulo, SP 04543-011 
Brazil 
+55-11-3546-1000  


