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On May 20, 2015, the Securities and Exchange Commission (the “SEC”) proposed amendments to Part 1A of

Form ADV and certain rules under the U.S. Investment Advisers Act of 1940, as amended (the “Advisers
Act”), in an effort to enhance the “quality of information available to investors” and to permit the SEC to

“more effectively collect and use data provided” by investment advisers.*

With regard to Part 1A of Form ADV, the SEC has proposed (1) amendments that require an investment
adviser of separately managed accounts (“SMAs”)? to provide certain aggregate information on such SMAs,
including the regulatory assets under management attributable to such SMAs (“SMA RAUM”), the asset
categories in which they invest and their use of derivatives and borrowing, (2) amendments to expressly
provide for “umbrella registration” for private fund advisers that together operate a single advisory business
and (3) certain clarifying, technical and other amendments to existing items and instructions. The SEC has
noted that the additional data collected by means of such Form ADV amendments would assist the SEC in
preparing for, conducting and implementing the SEC’s risk-based examination program of investment

advisers, conducting investigations and bringing enforcement actions.3

Additionally, the SEC proposed amendments to the Advisers Act books and records rule, Rule 204-2, that

1 SEC Proposes Rules to Modernize and Enhance Information Reported by Investment Companies and Investment
Advisers (May 20, 2015), available at http://www.sec.gov/news/pressrelease/2015-95.html.

2 According to the Proposing Release, for purposes of reporting on Form ADV, SMAs are “advisory accounts other than
those that are pooled investment vehicles (i.e., registered investment companies, business development companies, and
pooled investment vehicles that are not investment companies (i.e., private funds)).” Amendments to Form ADV and
Investment Advisers Act Rules, SEC Release No. IA-4091 (May 20, 2015) (the “Proposing Release”), at 8. While the
plain meaning of the term SMA would suggest an account for a single client, the definition proposed by the SEC in the
Proposing Release calls into question whether other collective investment schemes that are not “private funds” are
captured within the term SMA.

3 Proposing Release, at 4.
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would require investment advisers to maintain additional records to support performance calculations and

records of communications related to performance.

Proposed Amendments to Form ADV
Separately Managed Accounts

The SEC proposed to collect more specific information about the SMAs managed by investment advisers in
Item 5 of Part 1A and Section 5 of Schedule D, including the:

o Approximate percentage of SMA RAUM invested in each of ten broad asset categories (consistent with

categories used on Form PF);
o Number of SMAs that correspond to certain categories of gross notional exposure;
o Weighted average amount of borrowings# (as a percentage of net asset value) in SMAs; and

¢ Identity of any custodians that account for at least 10% of an investment adviser’s SMA RAUM and the
amount of the investment adviser’'s SMA RAUM held at the custodian.

Moreover, investment advisers with SMA RAUMs of at least $10 billion would be required to report:

o Weighted average gross notional value of derivatives (as a percentage of net asset value) in each of six

different categories; and

¢ Both mid-year and year-end data regarding borrowings and derivatives in the investment adviser’s annual

updating amendment.

Umbrella Registration

The SEC’s proposed amendments to Form ADV would also incorporate the concept of an “umbrella
registration,” being available where multiple private fund advisers conduct a single advisory business,
thereby codifying the guidance provided in the 2012 SEC No-Action Letter provided to the American Bar
Association (the “2012 ABA NAL”).5 The amended Form ADV General Instructions would set forth the
conditions® for umbrella registration, which are the same as those in the 2012 ABA NAL (except that the

4 “The Glossary to Proposed Form ADV defines ‘borrowings’ as ‘[S]ecured borrowings and unsecured borrowings,
collectively. Secured borrowings are obligations for borrowed money in respect of which the borrower has posted
collateral or other credit support and should include any reverse repos (i.e., any sale of securities coupled with an
agreement to repurchase the same (or similar) securities at a later date at an agreed price). Unsecured borrowings are
obligations for borrowed money in respect of which the borrower has not posted collateral or other credit support.’
Proposing Release, at note 17.

5 See American Bar Association, Business Law Section, SEC Staff Letter (Jan. 18, 2012), available at
http://www.sec.gov/divisions/investment/noaction/2012/aba0o11812.htm.

6 Such conditions for umbrella registration include:

o The filing adviser and each relying adviser advise only private funds and clients in SMAs that are qualified clients
(as defined in Rule 205-3 under the Advisers Act) and are otherwise eligible to invest in the private funds advised by
the filing adviser or a relying adviser and whose accounts pursue investment objectives and strategies that are
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2012 ABA NAL also included Form ADV disclosure conditions, the substance of which is otherwise covered
by the proposed amendments to Form ADV).

Although umbrella registration has been available since the issuance of the 2012 ABA NAL, Form ADV was
not designed for such umbrella registration, leading to confusion for private fund advisers and the public and
complicating the SEC’s data collection and analysis on umbrella registrants. The SEC believes that the
inclusion of more uniform filing requirements for umbrella registration in Form ADV will provide more
consistent data about groups of private fund advisers that operate a single business by aggregating Form
ADV data for each legal entity registered under the umbrella. This would, the SEC stated, also allow for

greater comparability across private fund advisers.?

In addition, private fund advisers would be required to file a new “Schedule R” for each relying adviser,
which would call for certain identifying information, the basis for registration and ownership information
about the relying adviser. Although collecting such additional information for relying advisers and
completing the revised Form ADV may be burdensome for private fund advisers at first, for the same reasons
as those stated above, we believe that uniformity in the provision of information regarding relying

advisers will be beneficial for private fund advisers and the public in the long-run.

The SEC stated in the Proposing Release that “umbrella registration” is not available to exempt reporting
advisers (“ERAs”),8 as the conditions of a single advisory business are defined partly to reflect requirements
that only apply to registered investment advisers. We believe that some ERAs have been utilizing “umbrella
registration” and should consider whether they need to instead file separate Form ADVs for each of their

adviser entities.

substantially similar or otherwise related to those private funds;

o The filing adviser has its principal office and place of business in the U.S. and, therefore, all substantive provisions of
the Advisers Act and the rules thereunder apply to the filing adviser’s and each relying adviser’s dealings with each of
its clients, regardless of whether any client or the filing adviser or relying adviser providing the advice is a U.S.
person;

« Each relying adviser, its employees and the persons acting on its behalf are subject to the filing adviser’s supervision
and control and each relying adviser, its employees and the persons acting on its behalf are “persons associated with”
the filing adviser (as defined in section 202(a)(17) of the Advisers Act);

o The advisory activities of each relying adviser are subject to the Advisers Act and the rules thereunder, and each
relying adviser is subject to examination by the SEC; and

o The filing adviser and each relying adviser operate under a single code of ethics adopted in accordance with Rule
204A-1 under the Advisers Act and single set of written policies and procedures adopted and implemented in
accordance with Rule 206(4)-(7) under the Advisers Act and administered by a single chief compliance officer in
accordance with that rule.

Proposing Release, at 29-31.

7 Proposing Release, at 28-29.

8 ERAs (that are not also registering with any state securities authority) must complete only certain items of Form ADV
Part 1A as well as corresponding schedules. The requirements in Form ADV Part 2 do not apply to ERAs. Form ADV:
General Instructions #3, at 2-3.
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Additional Information Regarding Investment Advisers and their Advisory Businesses and Affiliates

In addition to the above, the SEC proposed amendments to existing questions on Form ADV, which would
require investment advisers to provide additional identifying information and information about their
advisory businesses and affiliations. Such amendments would require an investment adviser to report, for

example:

¢ The social media addresses of its social media platforms, such as Twitter, Facebook and LinkedIn, in
addition to the investment adviser’s website address (Part 1A Item 1.I; Section 1.I of Schedule D);

¢ Information about its offices other than its principal office and place of business, including the total
number of offices at which it conducts its investment advisory business, its 25 largest offices in terms of
number of employees (rather than its 5 largest offices in terms of number of employees as currently
required), the number of employees who perform advisory functions from each office, the business
activities conducted from each office and any other investment-related business conducted from each
office (Part 1A Item 1.F; Section 1.F of Schedule D);

e Whether its chief compliance officer is compensated or employed by any other person for providing chief
compliance officer services, and, if so, the name and IRS Employer Identification Number of that other

person (Part 1A Item 1.J);
o Its own assets within a range (Part 1A Item 1.0);

o Number of clients and amount of its RAUM attributable to each category of clients as of the date it
determines its RAUM (Part 1A Item 5.D);

o Approximate amount of RAUM that is attributable to non-U.S. clients (Part 1A Item 5.F);

¢ RAUM of all parallel managed accounts related to a registered investment company or business
development company that it advises (Part 1A Section 5.G.(3) of Schedule D);

o Total RAUM attributable to acting as sponsor and/or portfolio manager of a wrap fee program (Part 1A

Item 5.1); and

¢ The percentage of a private fund owned by qualified clients, as defined in Rule 205-3 under the Advisers
Act (Part 1A Section 7.B.(1) of Schedule D).

Proposed Amendments to the Advisers Act Rules

Finally, the SEC proposed two amendments to the Advisers Act books and records rule, Rule 204-2 under
the Advisers Act, that would require an investment adviser to maintain additional materials related to the

calculation and distribution of performance information.

Rule 204-2(a)(16) under the Advisers Act currently requires registered investment advisers to maintain

records supporting performance claims in communications that are distributed or circulated to ten or more
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persons. The SEC is proposing to remove the “ten or more persons” condition and to replace it with “any
person.” Thus, investment advisers would be required to maintain the materials listed in Rule 204-2(a)(16)
that demonstrate the calculation of the performance or rate of return of any communication that the

investment adviser circulates or distributes, directly or indirectly, to any person.

Moreover, Rule 204-2(a)(7) currently requires that registered investment advisers maintain written
communications received and copies of written communications sent by such investment advisers relating to
“(i) any recommendation made or proposed to be made and any advice given or proposed to be given, (ii)
any receipt, disbursement or delivery of funds or securities, or (iii) the placing or execution of any order to
purchase or sell any security.” The SEC proposes to require investment advisers also to maintain originals of
all written communications received and copies of written communications sent by an investment adviser

relating to the performance or rate of return of any or all managed accounts or securities recommendations.

Comments on the proposed amendments must be submitted to the SEC no later than 60 days after the

publication of the proposed amendments in the Federal Register.

Please contact Lisa Klar (lisa.klar@stblaw.com; +1-212-455-3635) or the partner in the Private Funds Group

with whom you work if you have any questions.

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored
it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this
publication to any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP
assumes no liability in connection with the use of this publication. Please contact your relationship partner if we can be of
assistance regarding these important developments. The names and office locations of all of our partners, as well as our
recent memoranda, can be obtained from our website, www.simpsonthacher.com.
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