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On May 7, 2018, the Department of Labor (the “DOL”) released new guidance further extending its 

temporary enforcement policy regarding the “fiduciary rule” in light of the mandate expected to be issued by 

the U.S. Court of Appeals for the Fifth Circuit within the next couple days vacating the fiduciary rule in 

accordance with its March 15, 2018 decision.  Our prior client alert discussing the Fifth Circuit’s recent 

decision and referencing our prior client alerts regarding the fiduciary rule can be found here. 

The DOL’s new guidance, along with the Fifth Circuit’s anticipated issuance of the mandate, comes on the 

heels of the Fifth Circuit’s decision on May 2, 2018 to deny motions by the AARP and various states to 

intervene in the case.  While the Fifth Circuit’s decision finding that the DOL lacked the statutory authority 

to promulgate the fiduciary rule remains subject to potential appeal to the U.S. Supreme Court until June 13, 

2018, it seems unlikely that the U.S. government will further appeal the case in light of the DOL’s prior 

pronouncements regarding the fiduciary rule under direction from the Trump Administration. 

While the Fifth Circuit’s vacating order appears to have effectively invalidated the fiduciary rule in all 

jurisdictions (not merely in states covered by the Fifth Circuit), the DOL’s new guidance permits investment 

advice fiduciaries to continue to comply in good faith with the impartial conduct standards under the BIC 

Exemption and the Principal Transactions Exemption (or to comply with other applicable prohibited 

transaction exemptions) pending the issuance of future exemptions, regulations or guidance by the DOL. 

Since it is unclear at this time whether the DOL’s next step will be to issue a revised version of the fiduciary 

rule, revert to the status quo ante prior to the original issuance of the fiduciary rule regulations, or 

promulgate some kind of variation of the foregoing, clients that have been attempting to comply with the 

fiduciary rule may find the most prudent course of action is to continue to do so, at least for the time being 

pending further guidance.  We will continue to monitor further developments in this area.  

https://www.dol.gov/agencies/ebsa/employers-and-advisers/guidance/field-assistance-bulletins/2018-02
https://www.stblaw.com/docs/default-source/memos/firmmemo_03_20_18.pdf
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For further information regarding the DOL’s fiduciary rule and related prohibited transaction exemptions, 

please contact a member of the Firm’s Executive Compensation and Employee Benefits Practice Group. 
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The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored 
it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this 
publication to any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP 
assumes no liability in connection with the use of this publication. Please contact your relationship partner if we can be of 
assistance regarding these important developments. The names and office locations of all of our partners, as well as our 
recent memoranda, can be obtained from our website, www.simpsonthacher.com. 
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