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Overview 

This Alert summarizes the latest ruling in the Sun Capital pension litigation in which a union pension has 

sought to impose liability on  funds managed by Sun Capital Partners for pension obligations of the funds’ 

insolvent portfolio company.  On March 28, 2016, the U.S. District Court for Massachusetts ruled that (1) 

multiple Sun Capital Partners funds that jointly invested in a portfolio company with pension fund 

withdrawal liability constituted a “trade or business” for purposes of the ERISA “controlled group” rules 

and (2) the separate-but-related funds should be deemed to be engaged in a “partnership-in-fact” for 

purposes of establishing 80% or more ownership of the portfolio company with corresponding ERISA 

“controlled group” liability to the deemed partnership.  As a result, the court disregarded the actual 

corporate ownership structure and found the Sun Capital funds jointly and severally liable for the portfolio 

company’s pension debts. 

Background 

Under Title IV of ERISA, a “trade or business” can be held jointly and severally liable for the pension 

obligations  of another member of the same controlled group (including for termination liability of 

underfunded tax qualified defined benefit pension plans and withdrawal liability for union multiemployer 

plans).  A “controlled group” for purposes of ERISA generally requires 80% or greater common ownership.  

This “controlled group” liability for a “trade or business” represents one of the few situations in which one 

entity’s liability can be imposed upon another entity simply because the entities are united by common 

ownership.  To avoid this risk, some investment funds organize their ownership structures to ensure that no 

one fund owns 80% (or more) of a portfolio company with meaningful pension obligations. 
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Sun Capital Partners III, LP v. New England Teamsters and Trucking Industry Pension Fund (No. 10-

10921-DPW, March 28, 2016) is the latest decision from the District of Massachusetts concerning Sun 

Capital’s pension liability.  We published prior Alerts related to the District Court’s initial 2012 decision and 

the First Circuit Court of Appeals 2013 partial reversal of that decision, which may be found here and here.  

Although the District Court’s decision is not binding authority in other courts, other courts may consider it to 

be persuasive.  The Sun Capital case analyzes the extent to which a private equity fund may be regarded as a 

“trade or business” to which “controlled group” liability may attach under Title IV of ERISA and the extent to 

which separate but related private equity fund entities may be aggregated for purposes of establishing 80% 

or more ownership of a portfolio company. 

The 2013 First Circuit decision—which is binding authority in federal courts in Massachusetts, Rhode Island, 

New Hampshire, Maine and Puerto Rico—held that a private equity fund can constitute a “trade or business” 

for purposes of the ERISA controlled group rules if its involvement with the portfolio company exceeds that 

of a passive investor, based on an “investment plus” standard.  The First Circuit made this determination for 

ERISA purposes even though a private equity fund generally is not considered a “trade or business” for 

general tax purposes.  The First Circuit held that Sun Capital Fund IV (which indirectly owned 70% of the 

portfolio company) met the “investment plus” standard and therefore constituted a “trade or business.”  The 

Circuit Court then remanded the case to the District Court to determine whether (1) Sun Capital Fund III 

(comprised of two parallel funds which indirectly owned the remaining 30% of the portfolio company) also 

constituted a “trade or business” under ERISA and (2) Sun Capital Funds III and IV were under “common 

control” with the portfolio company for purposes of asserting ERISA controlled group liability based on 80% 

or more ownership. 

District Court Decision on Remand 

On remand, the District Court held that: 

• Each of the Sun Capital Funds should be considered a “trade or business” under the First Circuit’s 

“investment plus” standard.  The decision focused on the funds’ active involvement in management, 

operation and supervision of the portfolio companies in which they invested.  In particular, the District 

Court focused on the receipt of management fees by the funds’ general partners from the portfolio 

company in question with corresponding fee offset arrangements for management fees owed by the funds 

to their respective general partners.  The District Court held that both of the Sun Capital funds benefited 

from the fee offset arrangement – whether through actual utilized fee offsets or through the accumulation 

of “carry forward” offset credits which could be used at a later time; and 

• The co-investment by Sun Capital Funds III and IV created a deemed joint venture or “partnership-in-fact” 

which collectively owned more than 80% of the portfolio company and such joint venture or “partnership-

in-fact” could itself be viewed as a collective “trade or business” which was under common control with 

the portfolio company.  In this regard, the District Court declined to respect corporate formalities as well 

http://www.stblaw.com/docs/default-source/cold-fusion-existing-content/publications/pub1546.pdf
http://www.stblaw.com/docs/default-source/cold-fusion-existing-content/publications/pub1636.pdf
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as the expressed statement by the funds disclaiming any intent to form a partnership or joint venture, and 

instead viewed the LLC vehicle into which the funds had co-invested as a mere vehicle for the 

coordination of the two funds and an attempt to limit liability rather than a truly independent entity. 

As part of its decision, the District Court first concluded that the two parallel funds within Sun Capital Fund 

III should be aggregated for purposes of establishing a deemed “partnership-in-fact”, noting that the parallel 

funds shared a general partner and generally co-invested in tandem in a fixed proportion for each of their 

respective investments.  But the District Court went on to find that Sun Capital Funds III and IV also 

constituted “partners-in-fact”  with respect to their co-investment.  This latter aspect of the court’s decision 

appeared to stretch principles of partnership law farther than one would expect given that Funds III and IV 

were of different vintage, had many separate limited partners, employed different investment strategies and 

invested in largely different portfolio companies.  While noting that Funds III and IV were organizationally 

separate with largely non-overlapping portfolio company investments, the District Court found “no 

meaningful evidence of actual independence in their relevant co-investments,” observing that the funds co-

invested in five other portfolio companies using the same organizational structure and that the same two 

individuals retained substantial control over both funds.  The District Court also noted that prior to entity 

formation and purchase, joint activity took place in order for the two funds to decide to co-invest and that 

activity was plainly intended to constitute a “partnership-in-fact”.  In support of its holding, the District 

Court emphasized that the Multiemployer Pension Plan Amendments Act of 1980 (which governs union 

pension plan liabilities) “looks past the formal separation of entities” and includes “broad provisions 

intended to disregard the usual legal barriers between affiliated, but legally distinct, businesses.” 

As a result of the District Court’s conclusions regarding “trade or business” status and the deemed 

“partnership-in-fact” that was formed between Sun Capital Funds III and IV, the District Court held each of 

Sun Capital Funds III and IV jointly and severally liable by virtue of their status as partners in the deemed 

“partnership-in-fact” for the union pension plan withdrawal liability incurred by their jointly-held portfolio 

company prior to its insolvency. 

Observations and Open Issues 

It should be noted that the District Court’s decision in the Sun Capital case is not binding authority on other 

courts dealing with similar issues and may be appealed to the First Circuit, so the ultimate application of 

ERISA controlled group liabilities to private equity and other types of investment funds – even within the 

First Circuit – may continue to evolve.  Moreover, the District Court’s Sun Capital decision raises numerous 

questions that courts and practitioners may struggle to work through in terms of which factors are most 

relevant for purposes of determining whether a fund may be viewed as a “trade or business” and whether two 

or more related (or even unrelated) fund entities may be viewed as having created a “partnership-in-fact” 

with respect to one or more of their co-investments.   Among other factors related to the “trade or business” 

and “partnership-in-fact” determinations, courts may consider the specific type of private equity or other 
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The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored 
it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this 
publication to any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP 
assumes no liability in connection with the use of this publication. Please contact your relationship partner if we can be of 
assistance regarding these important developments. The names and office locations of all of our partners, as well as our 
recent memoranda, can be obtained from our website, www.simpsonthacher.com. 
 

investment fund at issue, the extent of a fund’s managerial involvement in portfolio companies, the existence 

of any management fee offset arrangements, the degree of separateness in key terms and oversight with 

respect to funds’ co-investments (e.g., identical or overlapping investment committees), and whether the 

ERISA Title IV liabilities relate to a single employer pension plan or a union multiemployer plan. 

For further information regarding ERISA Title IV pension liability and controlled group rules, please contact 

a member of the Firm’s Executive Compensation and Employee Benefits Practice Group. 

 

 

Tristan Brown 
+1-650-251-5140 
tbrown@stblaw.com 
 
Greg Grogan 
+1-212-455-2477 
ggrogan@stblaw.com 
 

Larry Moss 
+1-212-455-2280 
larry.moss@stblaw.com 
 

Brian Robbins 
+1-212-455-3090 
brobbins@stblaw.com 
 

David Rubinsky 
+1-212-455-2493 
drubinsky@stblaw.com 
 

Aimee Adler 
+1-212-455-7716 
aadler@stblaw.com 
 

 

Jeanne Annarumma 
+1-212-455-7395 
jannarumma@stblaw.com 
 
Linda Barrett 
+1-650-251-5025 
lbarrett@stblaw.com 
 
Andrew Blau 
+1-212-455-2380 
andrew.blau@stblaw.com 
 
Paul Koppel 
+1-212-455-2341 
pkoppel@stblaw.com 
 
Jamin Koslowe 
+1-212-455-3514 
jkoslowe@stblaw.com 

http://www.simpsonthacher.com/
http://www.stblaw.com/our-team/search/tristan-brown
mailto:tbrown@stblaw.com
mailto:tbrown@stblaw.com
http://www.stblaw.com/our-team/search/gregory-t-grogan
mailto:ggrogan@stblaw.com
http://www.stblaw.com/our-team/search/laurence-m--moss
http://www.stblaw.com/our-team/search/laurence-m--moss
mailto:larry.moss@stblaw.com
mailto:larry.moss@stblaw.com
http://www.stblaw.com/our-team/search/brian-d-robbins
mailto:brobbins@stblaw.com
http://www.stblaw.com/our-team/search/david-e-rubinsky
mailto:drubinsky@stblaw.com
http://www.stblaw.com/our-team/search/aimee-m-adler
mailto:aadler@stblaw.com
http://www.stblaw.com/our-team/search/jeanne-m-annarumma
http://www.stblaw.com/our-team/search/jeanne-m-annarumma
mailto:jannarumma@stblaw.com
http://www.stblaw.com/our-team/search/linda-barrett
mailto:lbarrett@stblaw.com
http://www.stblaw.com/our-team/search/andrew--blau
mailto:andrew.blau@stblaw.com
http://www.stblaw.com/our-team/search/paul-r-koppel
mailto:pkoppel@stblaw.com
http://www.stblaw.com/our-team/search/jamin-r-koslowe
mailto:jkoslowe@stblaw.com


5 

 

 

Memorandum – April 1, 2016 

Simpson Thacher & Bartlett LLP 

UNITED STATES 

New York 
425 Lexington Avenue 
New York, NY 10017 
+1-212-455-2000 
 
Houston 
600 Travis Street, Suite 5400 
Houston, TX 77002 
+1-713-821-5650 
 
Los Angeles 
1999 Avenue of the Stars 
Los Angeles, CA 90067 
+1-310-407-7500 
 
Palo Alto 
2475 Hanover Street 
Palo Alto, CA 94304 
+1-650-251-5000 
 
Washington, D.C. 
900 G Street, NW 
Washington, D.C. 20001 
+1-202-636-5500 
 
 
 
 
 
 
 
 
 
 
 
 

EUROPE 

London 
CityPoint 
One Ropemaker Street 
London EC2Y 9HU 
England 
+44-(0)20-7275-6500  
 
ASIA 

Beijing 
3901 China World Tower 
1 Jian Guo Men Wai Avenue 
Beijing 100004 
China 
+86-10-5965-2999 
 

Hong Kong 
ICBC Tower 
3 Garden Road, Central 
Hong Kong 
+852-2514-7600 
 

Seoul 
25th Floor, West Tower 
Mirae Asset Center 1 
26 Eulji-ro 5-Gil, Jung-Gu 
Seoul 100-210 
Korea 
+82-2-6030-3800 
 

Tokyo 
Ark Hills Sengokuyama Mori Tower 
9-10, Roppongi 1-Chome 
Minato-Ku, Tokyo 106-0032 
Japan 
+81-3-5562-6200 
 
 

SOUTH AMERICA 

São Paulo 
Av. Presidente Juscelino 
Kubitschek, 1455 
São Paulo, SP 04543-011 
Brazil 
+55-11-3546-1000  


