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On March 10, 2021, the Department of Labor (“DOL”) issued a statement that it will not enforce two plan 

fiduciary investment-related rules promulgated under ERISA that were published in the final months of the 

Trump Administration.1 These rules addressed (1) the consideration of financial and non-financial factors in 

selecting plan investments and (2) proxy voting and shareholder rights. 

Background 

On November 13, 2020, the DOL published a final rule amending the investment duties regulation to provide that 

ERISA plan fiduciaries may not consider non-pecuniary factors (e.g., environmental, social and governance 

(“ESG”)) in making investment decisions, except in rare circumstances where all else is equal.2 On December 16, 

2020, the DOL published a separate final rule on fiduciary duties regarding proxy voting and shareholder rights, 

which rule also amended the investment duties regulation. The DOL indicated the rule was, in part, meant to 

clarify that plan fiduciaries should not consider non-pecuniary factors in proxy voting decisions. Further, under 

the rule, plan fiduciaries are not required to vote proxies if there is no benefit to the plan. In practice, both rules 

provide that plan fiduciaries should only consider pecuniary factors in making investment decisions. 

Reason for Announcement 

Upon taking office, President Biden issued an Executive Order3 directing federal agencies to review regulations 

promulgated, issued or adopted during the Trump Administration that are or may be inconsistent with protecting 

public health and environment (specifically climate change). On March 10, 2021, the DOL explained that it had 

heard from a wide variety of stakeholders that (1) the fiduciary rules published during the Trump Administration 

may not properly reflect fiduciary duties under ERISA; (2) the rules were rushed and that the DOL did not take 

into account evidence submitted by commenters on the use of ESG considerations in improving long-term 

investment returns; and (3) the rules have created confusion and already resulted in a “chilling effect” on the 

appropriate consideration of ESG factors in making investment decisions. For these reasons, the DOL announced 

that it would not enforce either rule until it was able to issue further guidance. 

                                                   
1 See DOL statement here. 

2 See our prior alerts on the proposed rule here and on the final rule here. 

3 Executive Order 13990 of January 20, 2021, “Protecting Public Health and the Environment and Restoring Science to Tackle the Climate 
Crisis.” 

https://www.dol.gov/sites/dolgov/files/ebsa/laws-and-regulations/laws/erisa/statement-on-enforcement-of-final-rules-on-esg-investments-and-proxy-voting.pdf
https://www.stblaw.com/docs/default-source/memos/firmmemo2_06_30_20.pdf
https://www.stblaw.com/docs/default-source/memos/firmmemo_11_18_20
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The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored it are 
rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this publication to 
any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in 
connection with the use of this publication. Please contact your relationship partner if we can be of assistance regarding these 
important developments. The names and office locations of all of our partners, as well as our recent memoranda, can be obtained 
from our website, www.simpsonthacher.com. 
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