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Considering Coverage For Consumer
i Protection Claims

by Sherilyn Pastor, Edward J. Fanning, Jr. and
David R. Kott

Virtually any business can be the target of consumer
protection claim. This article considers insurance
coverage for such claims, analyzing the types of
-policies that may respond to them, those policies’
relevant provisions and the varying case law im-
pacting coverage. The article also provides tips to
policyholders facing consumer fraud claims.

Insurance 101—Insights for Young
Lawyers: Exhaustion Of Self-Insured
Retentions In Continuous Or
Progressive Loss Cases

by Thomas M. Jones, William F. Knowles and
Jennifer M. Bozeat

Where a continuous occurrenee results in injury or
damage that triggers coverage under more than one
liability policy, the majority of courts have held that
each of the primary policies must be properly ex-
hausted before any excess insurance is required to
respond. If the insured has a self-insured retention
(#SIR™), jurisdictions differ with respect to whether

the SIR must be exhavsted in each year before the -

€xcess policy is required to respond. This article
discusses those cases which have addressed the is-
sue of whether the SIR must be exhausted for those
claims.

Yl Good News, Bad News, and No
2| News: An Overview of Recent Bad
Faith Legislation

by Robert 8. Schulman and Eric A. Herzog

A number of state legislatures have recently exam-
ined their states’-bad. faith laws. This article sum-
marizes these legislative initiatives, including a dis-
cussion of measures that have been enacted, con-
sidered and rejected by various states.

The Costs of Climate Change: Why
Industry Should Not Look to Liability
Insurance to Bear Them

by Seth A. Ribner and Deborah L. Stein

I. Introduction

On April 2, 2007, a divided (5-4) United States Su-
preme Court rendered its decision in Massachusetts v.
Environmental Protection Agency.! The majority opin-
ion, authored by Justice Stevens, held that a state could
challehge a decision by the Environmental Protection
Agency (the “EPA”) to regulate the emissions of “green-
house gases.” The majority held that the Commonwealth
of Massachusetts had standing to challenge the “EPA’s
steadfast refusal to regulate greenhouse emissions,’ find-
ing that greenhouse gases fit within the Clean Air Act’s defi-
nition of “air pollutant™ and that the EPA’s actions were
“arbitrary, capricious, . . . or otherwise not in accordance

with law.™

The following day, the Natignal Underwriters Online
News Service ran a story, which began as follows:

WASHINGTON—Insurance companies will be forced
to pay huge costs resulting from litigation that will follow
the Supreme Court’s decision yesterday allowing states
and municipalities to sue companies over greenhouse gas
emissions, according to one legal expert.

“Tnsurers will pick up much of the tab, pollution exclu-
sions notwithstanding,” said James Davis, managing part-
ner of the Chicago office of Anderson Kill & Olick, who
foresees emission claims rivaling the cost of asbestos

Injury actions. . . .
(Continued on page 13)

@] Seth A. Ribner is a pariner in the Los Angeles office of Simpson .
Thacher & Bartlett LLP. Deborah L. Stein is a senior associate in the
Los Angeles office of Simpson Thacher & Bartlett LLP.

They gratefully acknowledge the assistance of Sunny K. Lu in the
preparation of this article.




The Costs of Climate Change: Why Industry
Should Not Look to Liability Insurance to
Bear Them

(continued from page 1)

The attorney quoted in the National Underwriters
story subsequently expanded on its theme in an
article entitled Managing the Risks of Global Warm-
ing: Avoiding the Mass Tort Template and Insurance
Coverage Implications.* Specifically, the article
concluded that:

(i) The Mass v. EPA decision affords significant
impetus to civil global warming suits by states,
municipalities and private parties,® and that
global warming litigation is the next asbestos;®

(i) The reasonable expectations of policyholders
under older and even newer liability insurance
policies are that they have coverage for such
suits “because policyholders reasonably ex-
pected coverage for such damages resulting
from their core operations”;7 and

(iii) Pollution exclusions in liability policies that
first appeared in the 1970s would not preclude
coverage because, notwithstanding the fact that
the holding of Mass v. EPA is that greenhouse
gases are “pollutants” within the meaning of
the Clean Air Act,® applying such exclusions
would run contrary to a policyholder’s reason-
able expectations. As the authors stated: “In
other words, if a company’s normal operations
involve the release of GHGs [greenhouse
_gases] and GHGs are not regulated emissions,
‘then a company can reasonably expect its insur-
ance policy will cover lawsuits relating to these
activities regardless of a ‘pollution exclu-
ston.” 9
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First, whatever might be the application of the
pollution exclusion, as it has evolved since the early
1970s, to insurance claims for greenhouse gas emis-
sions, the discussion of the pollution exclusion in
Managing the Risks of Global Warming very much
puts the cart before the horse. Exclusionary clauses
in liability insurance contracts can have no bearing
on coverage if there is no coverage in the first place.
And, here, there can be no liability coverage for harm
from global warming because the consequences,
even the unanticipated consequences, of ordinary
industrial operations cannot be deemed an “accident”
or an “occurrence.” Accordingly, there is no need
to consider whether any exclusions from coverage

apply. The enterprises that benefited from such
emissions by lower cost operations and cheaper,
more available products do not have an insurance
claim. And, as a matter of public policy, we should
not want industrial enterprises to collect insurance

proceeds for routine activity that externalizes their
costs of production. ' '

Second, under basic principles of liability insur-
ance, the “60 years of historic coverage”1© that the
article’s primary author claims are implicated by
global warming are not available to pay claims. -
Liability insurance policies respond to “bedily inju-
ry” or “property damage” during the period of the
policy. However, the emission of carbon dioxide and
other greenhouse gases does not itself cause bodily
injury or property damage. Rather, it is the green-
house effect that causes the harm. And the harm, as
alleged in the few global warming cases commenced”
to date, is of relatively recent vintage.

Whether or not global warming litigation becomes
the “next asbestos” in terms of liability for industry,
it is not the “next thing” for insurers.

II. A Short Overview Of Understanding
About Global Warming And
Governmental Responses In The
United States

The greenhouse effect was postulated as early as
the 1890s, when a Swedish chemist theorized that
the human emission of carbon dioxide could affect
the temperature of the atmosphere. 11 However, there
was far from universal agreement that carbon dioxide
emissions could cause global warming. Indeed, a
1975 Newsweek article even posited a coming “ice
age.”?2 During the Jate 1970s, the United States
federal government began to focus on the possibility
that human activities were creating climate change
through carbon dioxide emissions.?® Congress
passed a bill in 1978 directing the President to
investigate climate change, and another bill in 1987
requiring the EPA to formulate national policy on
climate change.14 Scientific knowledge about global
warming progressed, and in 1990, the Intergovern-
mental Panel on Climate Change (“IPCC”) issued
its first comprehensive report on climate change.13

In 2001, the IPCC released a report that the
Supreme Court relied upon in Mass v. EPA.18 That
report stated: “An increasing body of observations
gives a collective picture of a warming world and
other changes in the climate system . . .. There is
new and stronger evidence that most of the warming
observed over the last 50 years is aftributable to
human activities.”17

In 2007, the Bush administration displayed a
subtle, yet significant change in its position on global
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warming. While in June 2006, President Bush had
stated that “[t]here’s a debate over whether [global
warming is] manmade or naturally caused,”!8 in
February 2007, administration officials issued a letter
stating that “President Bush has consistently ac-
knowledged climate change is occurring and humans
are contributing to the problem,”1? and in August
2007, the President invited world Jeaders to a summit
on climate change to set voluntary goals for Jowering
greenhouse gas emissions.20

In Mass v. EPA, the Supreme Court stated that
“[tlhe harms associated with climate change are
serious and well recognized.”2! While there may be
a scientific consensus that we are experiencing cli-
mate change, the cause of such climate change and
any resulting cognizable harms are harder to pin-
point. The IPCC, though, has identified the following
harms potentially associated with global warming:

® Loss of coastline due to rising sea levels. In
its 2007 report on climate change, the IPCC
states that sea-level rise over the past 100 to
150 years is probably contributing to coastal
erosion in places like the United States® East
Coast, and also cites a study indicating that
67% of the eastern coastline of the United
Kingdom has retreated over the last century.22
However, the IPCC states that “[a]n unambigu-
obs attribution of current sea-level risc as a
primary driver of shoreline change is difficult
to determine at present” because it is a “major
challenge” to separate all the other processes
that affect the shoreline.23 For instance, land
subsidence has led to high rates of coastline
retreat in Louisiana, and erosion along other
beaches worldwide has been associated with
shoreline development and other human activi-
fies.24

e Extended weather phenomena such as
drought. The TPCC notes that “I'm]ore intense
and longer droughts have been observed over
wider areas since the 1970s.725

e Short-term weather phenomena, such as
storms along the Gulf Coast due to increased
temperatures in the Atlantic Ocean. The
IPCC states that “[t}here is observational evi-
dence for an increase in intense tropical cyclone
activity in the North Atlantic since about 1970,
correlated with increases of tropical sea surface
temperatures,” and assesses it “likely” 26 that
such a trend has occurred in some regions since
1970.27

® Changes in biological systems such as extine-
tion of native species, or invasion by nonna-
tive species. The IPCC points to the recent
example of the extinction of approximately

seventy-five species of frogs, which was proba-
bly due to a global warming-enhanced outbreak
of a certain fungus.28

e Detrimental affect on human health, includ-
ing heat-related mortality in Europe. Specifi-
cally, the IPCC points to the 2003 heat wave
in western and central Europe, when there were
high rates of mortality during the hottest sum-
mer since 1500.29

III. The Mass v. EPA Decision

On October 20, 1999, a group of 19 private
organizations filed a rulemaking petition asking the
EPA to regulate greenhouse gas emissions from new
motor vehicles pursuant to Section 202 of the Clean
Air Act.30 The petition alleged, among other things,
that greenhouse gases have accelerated climate
change and that climate change would have “serious
adverse effects on human bealth and the environ-
ment.”31 On September 8, 2003, the EPA entered
an order denying the petition because, according to
the EPA: () “the Clean Air Act does not authorize
EPA to issue mandatory regulations to address global
climate change”; and (ii) “even if the agency had the
authority to set greenhouse gas emission standards,
it would be unwise to do so at this time.”32

Petitioners, joined by state and local governments,
sought review of the EPA’s order in the United
States Court of Appeals for the District of Columbia
Circuit,33 The Court of Appeals denied the petition
for review.34 The United States Supreme Court
agreed to hear the case because of the “unusual
importance of the underlying issue.”3%

The Supreme Court in Mass v. EPA addressed two
main issues concerning the meaning of Section
202(a)(1) of the Clean Air Act, which provides:

The [EPA] Administrator shall by regulation
prescribe (and from time to time revise) in
accordance with the provisions of this section,
standards applicable to the emission of any air
pollutant from any class or classes of new motor
vehicles or new motor vehicle engines, which
in his judgment cause, or contribute to, air
pollution which may reasonably be anticipated
to endanger public health or welfare . . . .36

First, the Court considered whether the EPA has
the statutory authority to regulate greenhouse gas
emissions from new motor vehicles.3? Second, the
Court evaluated whether the EPA’s stated reasons
for refusing to regulate such emissions were consis-
tent with the statute.38 The majority concluded that
the EPA had the authority to regulate greenhouse gas
emissions from automobiles, and that the- agency
could not avoid regulating such emissions when
presented with a petition unless the agency could
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“ground its reasons for action or inaction in the
statute.” 39 According to the Supreme Court, the EPA
failed to do so. The Mass v. EPA decision, however,
may become most remembered for its standing
analysis.

In order to have standing to sue, a party must
establish: (1) a concrete and particularized injury that
is either actual or imminent; (ii) that the injury is
fairly traceable to the defendant; and (iii) that it is
likely that a favorable decision will redress the
injury.4® The Court held that Massachusetts had
standing to bring the action because, among other
reasons, Massachusetts owned a large portion of the
coastline that had allegedly been damaged as a result
of global warming. The Court granted Massachusetts
“special solicitude in our standing analysis” because,
among other reasons, Massachusetts has a statutorily
prescribed procedural right to challenge the rejection
of its rulemaking petition and because the Court
acknowledged “Massachusetts’ stake in protecting
its quasi-sovereign interests.”41

The EPA argued that the petitioners did not have
standing because greenhouse gas emissions pres-
ented widespread harm, but the Court disagreed.42
The Cowrt acknowledged that the “harms associated
with climate change are serious and well recognized”
and that global warming may threaten, among other
thmgs

o %4 prec1p1tate rise in sea levels by the end of
the century™;

® ‘“severe and irreversible changes to natural
ecosystems 3

i

® “a significant reduction in water storage in
winter snowpack in mountainous regions with
direct and important economic consequences’”;
and

® ‘“‘an increase in the spread of discase.”43

According to the Court, “[t]hat these climate-
change risks are ‘widely shared’ does not minimize
Massachusetts’ interest in the outcome of this litiga-
tion.”44 Noting that “rising seas have already begun
to swallow Massachusetts’ coastal land” and that
Massachusetts “owns a substantial portion of the
state’s coastal property,” the Court concluded that
Massachusetts had alleged a particularized injury “in
its capacity as a landowner.” 45

With respect to whether the alleged injury is
traceable to the EPA’s refusal to act, the Court stated
that the “EPA does not dispute the existence of a
causal connection between man-made greenhouse
gas emissions and global warming. At a minimum,
therefore, EPA’s refusal to regulate such emissions
‘contributes’ to Massachusetts’ injuries.” 48 The EPA
argued that its decision not to regulate greenhouse
gas emissions from new motor vehicles contributed

so insignificantly to the alleged injuries that the EPA
“cannot be hauled into federal court to answer for
them.” 47 The Court, however, refused to accept the
proposition that “a small incremental step, because
it is incremental, can never be attacked in a federal
judicial forum.””48 In any event, the Court found that
motor vehicle emissions in the United States contrib-
ute in a meaningful way to greenhouse gas concentra-
tions. 49 '

Finally, the Court concluded that petitioners satis-
fied the “redressability” requirement for standing by
reasoning that “[wlhile it may be true that regulating
motor vehicle emissions will not by itself reverse
global warming, it by no means follows that we lack
jurisdiction to decide whether EPA has a duty to take
steps to slow or reduce it.”50 Although the Court
acknowledged that the risk of catastrophic harm is
remote, the Court concluded that the risk “would be
reduced to some extent if petitioners received the
relief they seek.”s1

In their commentary on Mass v. EPA, the authors
of Managing the Risks of Global Warming conclude
that the decision “sets a surprisingly low bar for
future plaintiffs to achieve standing,”52 that the
Court’s findings on standing “seem to create a legal
basis for a large landholder to bring suit” and that
“the decision represents the surest sign thus far that
civil tort suits will play a major role in addressing
the global warming debate.”53 Yet the Court clearly
states that its standing analysis applies to states and
not private parties, emphasizing that “[i]t is of
considerable relevance that the party seeking review
here is a sovereign State and not, as it was in Lujan,
a private individual.”54 In addition, Mass v. EPA is
essentially a regulatory decision ordering the EPA
to “ground ifs reasons for action or inaction” regard-
ing regulation of greenhouse gases in the Clean Air
Act,55 and, as such, may have little relevance to
private party suits. Indeed, the Court is silent with
regard to the significant causation and proof prob-
lems®5¢ that will be a major hurdle in litigation
seeking damages for global warming. However,
whether or not litigation seeking damages from
private parties for their contributions to global warm-
ing ever gets off the ground, there should be no
liability insurance coverage for such suits.

IV. Liability Insurance Covers Risks, Not
Costs

For many years, factories have been emitting
greenhouse gases on a daily basis through their
smokestacks, and motor vehicle manufacturers have
been designing and producing vehicles that emit
exhaust through their tailpipes. There can be no
meaningful debate that industry knew that their
ordinary business operations—and the operation of
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their products—created these byproducts but none-
theless continued to operate their factories and pro-
duce goods. )

Before a liability insurance policy is implicated
by a loss, any loss, there must be an “occurrence.”
The insuring agreement of a liability policy typically
_provides that the insurer “will pay on behalf of the
Insured all sums which the Insured shall become
legally obligated to pay as damages because of
bodily injury or property damage to which this
insurance applies, caused by an occurrence.” The
term “occurrence” is typically defined in a Jiability
policy. In 1966, the ISO form defined “occurrence”
as “an accident, including injurious exposure to
conditions, which results, during the policy period,
in bodily injury or property damage neither ex-
pected nor intended from the standpoint of the
insured.”s? In 1973, the definition was revised to
“an accident, including continuous or repeated expo-
sure to conditions, which results in bodily injury or
property damage neither expected nor intended
from the standpoint of the insured.”58 As explained
by a contributing author to a publication of the
Defense Research Institute, Inc.: “The 1973 version
still retains the word ‘accident’ but the clause,
‘injurious exposure to conditions’ in the 1966 policy,

has been changed to ‘continuous or repeated expo-

sure to,conditions.” The change was made to prevent
the occasional misinterpretation that coverage is
contingent on suddenness of the damaging event.” 52

5

Notwithstanding the fact that in the 1960s and
1970s the concept that industrial or consumer activ-
ity could cause climate change may have only been
a subject of scientific inquiry or a topic for policy-
makers, any harm sustained today by the build-up
of emissions from that era or an earlier time should
not be insurable because this is activity that benefited
society and remains ongoing. While the heating up
of the planet may not have been an intended conse-
quence decades ago, even now, knowing everything
that we know, we are behaving in largely the same
manner. Accordingly, the test for whether we should
view the consequences of decades-old operations as

an “accident,” even though there may not have been
a general awareness of the consequences at the time,
is to evaluate how we address the same activity based
on what we do and know today. Since with much
more complete knowledge industrial behavior is the
same, what we did in an earlier age should not be
deemed an “accident.” The consequences of such
economic activity are “costs” and not “risks.”

In other'words, what makes greenhouse gas emis-
sions different from asbestos is that while most if
not all people would reject any use of asbestos in

" their communities, most Americans drive automo-

biles knowing full well that they release greenhouse
gases into the atmosphere. As one commentator
noted in another context, “[w]hile society has [little]
use for . . . toxic [products], it does have a need for
electricity and cars. Moreover, these needs are not
merely incidental, but are critical to the sustainability
of modern economies.”60 To this day, government
officials have continually expressed their concern
and hesitation with regulation of greenhouse gas
emissions.®1 To impose on insurers a cost that is a
product of our economy and lifestyle would not be
sound public policy and would be inconsistent with
the occurrence definition. '

A leading insurance treatise explains that regular
costs of doing business are not covered because:

The concept of accident reflects the underwrit-
ing principle that all insurance should provide
indemnity for fortuitous losses, not losses that
are certain or highly expectable. Insurance con-
tracts do not usually cover the kind of economic
detriment that occurs so regularly that it is
regarded as a cost of doing business rather than
a risk of an enterprise or activity. Although it
is often difficult to determine whether a risk is
or is not “highly expectable,” expectability of
loss (at least in the context of products liability
coverage) may be gauged in terms of recur-
rence, and highly expectable loss may be char-
acterized generally as a “cost” rather than a
“risk” of the insured business.” 62

What goes unsaid in industry’s desire to make
their old, long-paid-for insurance policies respond to
current harms as much as possible is that this reflex
essentially imposes the true costs of beneficial eco-
nomic activity in the past onto the current group of
insurance consumers through increased premiums, or
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on insurance guarantee funds if insurers which ini-
tially wrote the coverage are bankrupt. In the case
of global warming, it makes more sense to spread
current costs associated with past activity more
generally through the tax system to all of us who
were beneficiaries and make legislative, and not
judicial, policy choices about what kind of remedial
measures should be taken and who should be
compensated.

Whether or not policyholders “reasonably expect-
ed” that they would be protected from any and all
consequences of their routine activity, the “reason-
able expectations” doctrine cited in Managing the
Risks of Global Warming is simply an interpretation
tool used as an aid in the construction of ambiguous
policy terms. 53 The issue here, however, is not one
of resolving contract ambiguity—it is one of first
principles. Whatever their “expectations” about in-
surance paying for accidents, policyholders should
not expect insurance coverage for the consequences
of their routine economic activity.

V. General Liability Policies Respond To
Property Damage That Happens
During A Policy Period, Not The
Cause That Results In Property

Although the policyholder bar may well seek to
compare global warming suits to long-tail asbestos
claims, the analogy breaks down because of the
nature and timing of the harm. In the asbestos
context, courts generally have determined that injury
begins at or near the time of asbestos exposure and
continues thereafter, potentially implicating many
decades’ worth of policies. However, in the context
of current and any future lawsuits alleging harm
caused by global warming, it is by no means evident
that the karm alleged to have been caused by global
warming happened contemporaneously with the cli-
. mate change itself. Indeed, the allegations in lawsuits
filed to date on this issue seem to sesk damages as
a result of relatively recent losses.

“Occurrence” policies, including those written
prior to 1986, typically respond to bodily injury or
property damage that occurs during the policy pe-
riod. Although the word “rigger™ does not appear
in commercial liability policies, as the California
Supreme Court explained in Montrose Chemical
Corp. of California v. Admiral Insurance Co.,%%
“trigger of coverage” is a “term of convenience used
to describe that which, under the specific terms of
an insurance policy, must happen in the policy period
in order for the potential of coverage to arise. The
issue is largely one of timing—what must take place
within the policy’s effective dates for the potential
of coverage to be ‘iriggered’?’65 In Montrose, the
court rejected the suggestion that the “causative
event” of initial exposure triggers coverage, and
instead held it is the bodily injury during the policy
period that' governs: '

When [the definition of “occurrence” is] read
together with the aforementioned clanses defin-
ing covered bodily injury and property damage,
this policy langnage unambiguously distin-
guishes between the causative eveni——an acci-
dent or “continuous and repeated exposure to
conditions”—and the resulting “bodily injury or
property damage.” It is the latter injury or
damage that must “occur” during the policy
period, and “which results” from the accident
or “continuous and repeated exposure to condi-
tions.” In this case, it is the third party litigants’
bodily injuries . . . which are alleged to have
been continuous or progressively deteriorating
throughout [the insurer’s] policy periods . . .
that triggers potential coverage under the poli-
cies in question. s

A California appellate court applying the Mon-
trose decision in the asbestos context concluded that
coverage may be triggered under a number of policy
periods because of “extensive medical testimony”
and “documentary evidence” establishing that inde-
pendent injury occurs at many points in time follow-
ing initial exposure to asbestos.57 The reason the
court looked to such testimony and evidence was
because of the undisputed principle that “occurrence
policies . . . cover occurrences that result in injury-
‘during the policy period,” ” and thus “the courts in
California and elsewhere have concluded that the
policies are invoked, or ‘triggered,” when the injury
takes place.” 68

Greenhouse gas emissions claims do not fit neatly
(or, indeed, at all) into the asbestos paradigm, which
contemplates injury to a person inhaling asbestos
immediately or soon afier he or she inhales the
asbestos. In the emissions context, the harm does not
correlate with the timing of the historic emissions:
property damage did not happen immediately upon
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the release of greenhouse gases into the atmosphere.
To the contrary, the harm alleged in the cases filed
to date is significantly attenuated from the emissions
themselves. The vastly simplified chain of progres-
sion would be something like: (1) greenhouse gases
are emitted; (2) greenhouse gases build up in the
atmosphere; (3) the buildup of such gases results in
global warming; (4) the higher temperatures cause
glaciers to melt and the seas to rise; (5) some form
of property damage results.

In Comer v. Nationwide Mutual Insurance Co.,5?
for example, a case in which plaintiffs seek to hold
certain defendants responsible for allegedly creating
products and engaging in other business activities
that led to an increase in global warming, plaintiffs
contend that “Defendants’ emissions have also sub-
stantially increased in frequency and intensity of
storms known as hurricanes; effectively doubling the
frequency of category four and five hurricanes over
the past thirty years.”7¢ However, the plaintiffs in
Comer seek class certification for “the class of
plaintiffs who were residents of and/or property
owners in the State of Mississippi who suffered loss
and harm as a result of Hurricane Katrina.” 71 Thus,
the property damage actually alleged could not
implicate policies prior to August 2005, when Hurri-
cane Katrina struck. Similarly, in California v. Gen-
eral Motors Corp.,72 a case in which the State of
California is seeking to hold automobile manufactur-
ers liable for their alleged contributions to the effects
of climate change, none of the claimed “catastrophic
climate events” pre-dated 1997.73 And while the
State of#California in General Motors contends that
global warming has been happening for some time,
-according to the complaint it was not until “between
1996 and 2005 [that] scientists detected a widespread

glacier acceleration and consequently an increased

rate of ice discharge from the Greenland ice sheet.”’74

Although the State of California does allege beach
erosion and increased flooding, it is not evident how
far back in time the State will claim (or will be able
to prove) the damage took place—much less damage
specifically attributable to greenhouse gas emissions.

Because the “timing of the accident, event, or
conditions causing the bodily injury or property
damage . . . is largely immaterial to establishing
coverage,”75 and because the question of when
cognizable harm resuliing from greenhouse emis-
siops took place has not been vetted in the courts,
there is a serious question as to whether the harm
that is alleged or proved will have a long tail. Only
the “effect” of the accident, event or conditions
“triggers potential liability coverage.”76 Leaving
aside questions of the viability of civil actions based
on greenhouse gas emissions, it is a mistake to
conclude that such complaints necessarily implicate
decades-old policies simply by virtue of the timing
of the emissions themselves.

V1. Conclusion

Whether or not civil suits for global warming
damages against industry will have any viability,
historic liability insurance should not cover such
litigation. “Occurrence” policies do not answer the
consequences of ordinary industrial activity. And it
is far from evident that the harm alleged in such suits
implicates policies from the 1960s, 1970s and 1980s.
As a policy matter, insurance consumers today will
be grateful if the impending storm of litigation
predicted by some misses the insurance system.
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