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Recently finalized regulations generally make available an election (under Section 336(e) of the
Internal Revenue Code of 1986, as amended?) to treat a transfer by a parent U.S. corporation of
the stock of a subsidiary U.S. corporation (or the transfer by shareholders of the stock of an S
corporation) as a sale of the assets of the sold corporation. This treatment generally enables a
step-up in basis of the assets of the sold corporation (similar to the step-up available if an
election is made under Section 338(h)(10)). Unlike a Section 338(h)(10) election, however, a
Section 336(e) election does not require the purchaser to be a corporation. If a Section 338(h)(10)
election is available with respect to a transaction, a Section 336(e) election cannot be made.

The availability of a Section 336(e) election presents the possibility of obtaining the benefits of a
step-up in basis of the purchased assets and being able to operate the purchased business in
flow-through form (i.e., the purchased entity could convert to flow-through status after its
acquisition). While the conversion would be taxable, generally it would not give rise to taxable
income due to the stepped-up basis of the corporation’s assets. A similar result could also be
obtained outside of Section 336(e) if the corporation converted to flow-through status prior to
the transfer. In contrast, operating the purchased business in flow-through form would not be
possible following a Section 338(h)(10) election.

A Section 336(e) election may also mitigate the tax costs in a taxable spin-off or in a tax-free
spin-off that will be taxable to the distributing corporation under Sections 355(d) or (e) as a
result of certain shifts in ownership of the spun-off corporation or the distributing corporation.
In the case of a spin-off which is intended to be tax-free, a protective Section 336(e) election
should be considered to provide a step-up in the basis of the corporation’s assets in the event
the spin-off were unexpectedly treated as taxable, including as a result of a post-spin-off
acquisition of the spun-off corporation or the distributing corporation.

For more information, please contact one of the following members of the Firm’s Tax
Department or your regular Tax Department contact.

Steven C. Todrys Gary B. Mandel

(212) 455-3750 (212) 455-7963
stodrys@stblaw.com gmandel@stblaw.com
Katharine P. Moir Jonathan Goldstein
(650) 251-5035 (212) 455-2048
kmoir@stblaw.com jgoldstein@stblaw.com

1 All “Section” references are to the Internal Revenue Code of 1986, as amended.
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This memorandum is for general information purposes and should not be regarded as legal advice. Please
contact your relationship partner if we can be of assistance regarding these important developments. The
names and office locations of all of our partners, as well as our recent memoranda, can be obtained from
our website, www.simpsonthacher.com.

IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform
you that any tax advice contained in this memorandum was not intended or written to be used, and
cannot be used, for the purpose of avoiding tax-related penalties under federal, state or local tax law.
Each taxpayer should seek advice based on the taxpayer’s particular circumstances from an independent
tax advisor.

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored it are
rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this publication to
any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in

connection with the use of this publication.
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