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Welcome to the February 2012 issue of the
Simpson Thacher & Bartlett Tokyo
Securities and M&A Newsletter. In this bi-
monthly newsletter, we will summarize
recent legal developments in the securities
and M&A areas that we believe may be of
interest to our clients in Japan. After the
table of contents below and the Japanese
version of the newsletter, there are links in
the English summaries to the related PDF
articles on the Simpson Thacher website.
Please feel free to contact Alan Cannon
(acannon@stblaw.com), Taki Saito
(tsaito@stblaw.com) or David Sneider
(dsneider@stblaw.com) if you have any
questions or would like more information
regarding any of the information in this
newsletter.

Please let us know, by responding to the email to which
this file is attached, if there is anyone else from your
organization to whom you would like us to send this
and future newsletters. If you would prefer not to
remain on the distribution list, please respond with
“Unsubscribe” in the subject line.
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1. FEREERRERITHRIC L B SEC ~DFEBREEHEDIEAREH

SEC 1%, 2011412 A 8 HLARRIZIEAR T S5 FEKERMZITIRIC X 286 )E
HICEHTOBOROER 2R LE L, ZOEELEI, SECIFEIEKERBFITHRIZ X
S T S = glEEekE HE 2@ HIEAB THEAE L CWE L2, ITHE 12> TKE
DREFEEIFTOHRTO EHEMITET 5% < O F-1 BemE FRcPETHELIT-
TWABRITIRIZE D) OIFABREREZHEHT DI HICR>TWE LR, HBORT
SEC IZ., HAE 1t 2ADBENBAN— 2 TORHEARD STV A KERELL FIC
HRRED T E LWL 9, 20 XK 5 RBAITIERN D OIFABRFEATERZZ T Ay
Z e ELE,

HTBORIZIBW T, SEC 23 HOKEFRATIRIC & 2 AP~ — 2 TR S 7o WP ke
EFATLOE, LTSS T 5uEEHE RO ET

(i) B Y D AME BU,;

(i)  HKERMBITRT, ZOMENBIIEREORGIFNC S B ST
5, XIFFRIFFIZ ESHZ L LS & LTV DA,

(i)  AEBUFIZ &0 REAS D IKRERMEITH ; XX

(iv)  WIEPEGERE HEORBRTRLA, BH S D AMEEICHEAS 5 2 & 3EEH
T& D IKERMFEITIA,

SEC OFBEEDORFIILUTDOY v 7 TCEIZ R E T

http:/ /www.sec.gov/divisions/corpfin/internatl /nonpublicsubmissions.htm

AARDOABES D b 3 %O F-1 88 mHERTCATIE T Ty VI —7 0 20-F
EAOBEHEBEORMICE > T T2 X ITKEORGIFTCE N TS EH L XK 9 &3 55,
FROG) 1Y T AT 0IEARTNTIN D RN T 52N TEET, LMALER

AEAEEGGIATIC B L T AR REASHO F-4 B E HEE R L g niE e 5w
Yt SEC MULRNZE EIEABIRHBICH I TIE 2<% \WH VR INRHY £9, SEC
IEBBOREER T, 477 U U T RBXUIHPFALDBBEIC AR SN TV B A, SEC AR
HZRBHTHZ b L LTWET, - T, SECLLRT & il U THRESDFO
L BV CABTRHZ RO D REME L H V| BT 1 ' A DO WEHIZ SEC OFf

EBGNZDOWNWTDAF A EMERT H Z L RN LET,

2. 37 FATCA $#I%

201242 A 8 H. KkEWNERAJT (Internal Revenue Service, LA T [IRS] ) & K[ERS
B4 1% 2010 /2 FE#EE  (Hiring Incentives to Restore Employment Act of 2010, 2010
3 H 18 BiEfT) O—#HE. —f%XIZ [FATCA] &MHENDHIHIR, OIRZI R L
FlLz, BT, AAD201242H 8 H, MBEIZTZ 7 A, FAY, A2V 7, A

AV ROA XU R EOIFEFFACTEMAMEGIGIE LA T 2 EEEZRP L, ZOHEN
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FATCA EFORBHFE L R0 E5H & LE Lz, FATCA 1%, SN EEAZFTAT 5
KERIC L DBIAT A ZBLIE T 2 72 OIES L, JAFICIE D B & RN O H)
T boTd, (FHilfF~DU7)

3. —a—I—JEEERHEN SEC DT 4 FN—TF & OFfR % IFEH

2001110 HD SECIC LD v T 4 7 v—T" « Fm— 3L - w—/%» b (Citigroup
Global Markets Inc.. AT [~ 4 Zv—7 o ) IZkdAH LY TCOHOF T, SEC Ly
TATN—=TNT 7 NITEENDL —HEEDHFICONTERERICK L TEEHRAITV,
F&EREICONWTOY a— MBI Z LTZZ & TREFICHELR 52 TELE L, £
DO LS TERHA, SECITEHFTORBEEZT DT DR AR L, £DOH T 160
BHKRNAVDTT 4 TN—TOFRIEOEIE |, REHIFESE LT95 5K KVOXEA
WERDE L7, 20114E11 H 28 H, SEC X} 7 4 Z A —7FfdicB VW =2 —3—7
PP A AR X YRR IC >\, [AETYH, AEMTHL, +oTubil, 4
HoFREE L] EWHBHTEOREZESR LE L, &Hinx, REOYFE
DM G TR BRI & VT RO, ANHERRBI I B Tt A 2 L IEDIZ L A RF D
BUTICB W CTEHFTOW ) 2 kD 256, BAHIPNIZE DY R &R D FRITONTHD
ERDDHE L, RN ALOFIRICEHBR L 2V E SOk, BHPTICEEREGRE
LEDL LR FOMREREGTHZ L ROi=nbil Ui Lz, #HPHTE, &
T AT N—T DREEREEZZET H O REFHFREOHIINSTELZLICLEALE
L7,

AHEIROBRIE, WEBFTOHELY = 7 A MIHH L T2 [Securities Law
Alert] LT HAED201IFE 12 AZICTRILTVET, BEF~DI )

4. FEFEOFERET, SECH FBOHLEED L2V MRBUE % RERNSET
201241 A 6 B, filtakmoMimEA L, B h- > THEH SN TE 22 ORMERIZ,
SEC MIREWINCSGET # A L2 WO HERHV F Lz, =a—F—7 « XA LXK MK
Ry H—b s ARV —h « Vo —FVHROHRBEIZ LIV, ZOUGETITED, FiEA ED
T, SEC & AT L CHEATT DB F IR W CUILTRIT A 2R 1= £ I 3A SRR 2 5%
TR EED . YRR OREG 2712 SEC EffiEd 25 Z L1358 %RO LA
<7V Ed, —FHTiE, REINTODLHRETIIHECEICRRREREE 2 DD TL,
WEEAT BT OWTRRIZFNEE O Tl & TIRRIT A RO XITH ORI EZ T - & v
I FRE SR T T, BUCARZEIC SEC )L DR ZFfig T 56— L LCRITAD
LR ZRDODLZ L ZBR LT THDLERLZ ENTEET, L LEIRFIZ, SECH
HRTHHHNCHE b B, D Ly LIES < oflix. KEH D SEC BEFRRIC
BWTHEESCFEANL SECORZZRDLZELEETHI &L FffEz Lkl 5%
DEFEZBRE L CWAIHLTH LD T, ZORRITERICET b2 FEd, (B
FA~DIJY)
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5. —=—3— 7 EEEMRHERD GE 2 215 AAEMICE T 2 AERTERFAERF L
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201241 H 11 H, == —3— 7 el EF 5 #21FTiL, State Universities
Retirement System of Illinois 73> = % 7 /L - =L~ kU w7 t1 (General Electric, LAF T
GEJ . ) ZHEiR LIZiF5fE kR OIHIOHR LI CE2AIT LE LZ, FETiFRRkod
T, 2008 4 9 HITHAE » TRk D%, GEIXRfEN a~— v )b « = X—DFAT
IZDOWTIREEIZHE > TV D H5E, CEO 235493R L7z 2009 4F DOEL Y HAW IS A FIRE & 72 -
TWBZ &, BT T T4 LA ROIERE SRS O Y EORF B3 5 BB H & Rk
LTWeZ e ZHFxTWE L, GEOH LY CEAITT DR, #HNI cBFEE
Td > 7= Henry Paulson & GE @ CEO & O DR 72 RFE2S GE D 3~ —3 ¥ /L X—
N— e T T T KON TOREBRRONKFEFETHZ LB L, BIAHHORKZ
ZXFFLUE Lz, EHIFTIE GE D 2009 4257 El XY S FAV MBI~ D R R ITSIHA W OLRFEIZEL
TEY, GEOME ORI OTIXENTERREBLES A DAL E L, #
HFTIEE 72, GE 13T —r « K= 74 UFORARICOWTEKREGIHZITO,
—EDRAEEIZOWTORERELH R T LIRS ZE L biEMLE L, 20
FE, BITHRABREZOHREOSENFEIC—BE L TWDH I EoEEM L | BITKO%
ENBITIROBIREB O FFIZFEMANIZSINT 5 2 & BNV DNIHEN R TR L 72> T
WET,

APEHIROBER)L, EBFTOREL Y =7 A MH# L T2 [Securities Law
Alert] EWH AED 20121 HZICTHEIILTWET, (FitFHE~DU L 7)

1. Confidential Submission of Initial Registration Statements of Foreign Private
Issuers to the SEC

The SEC announced a policy change regarding confidential submission of registration
statements by foreign private issuers effective from December 8, 2011. Prior to the
change, the SEC would generally review the initial US registration statement filed by a
foreign private issuer on a confidential basis. In recent years, the SEC has received
many confidential review requests for F-1 registration statements (particularly for
issuers with Chinese operations) relating to initial public offerings where the only listing
planned is on a US exchange. Under the new policy, the SEC will not accept confidential
submissions from such issuers in order to not give them more favorable treatment than
comparable US companies, which must file publicly to begin the review process.

Under the new policy, the SEC will only review initial registration statements of foreign
issuers that are submitted on a confidential basis by the following eligible registrants:

(i) a foreign government registering its debt securities;

(if) a foreign private issuer that is listed, or is concurrently listing its
securities, on a non-U.S. securities exchange;

Page 4
simpsonthacher


http://www.simpsonthacher.com/content/publications/pub1360.pdf

SIMPSON
THACHER )

(iif)  aforeign private issuer that is being privatized by a foreign government;

or

(iv)  aforeign private issuer that can demonstrate that the public filing of an
initial registration statement would conflict with the law of an applicable foreign
jurisdiction.

The policy announcement is available at:
http:/ /www.sec.gov/divisions/corpfin/internatl /nonpublicsubmissions.htm

If a public Japanese company decides to pursue a secondary listing in the US by filing a
registration statement on Form F-1, as Toyota previously did, or Form 20-F, as Mizuho
Financial Group did, then apparently the company could still submit on a confidential
basis as suggested by item (ii) above. For TSE-listed companies that must file a
registration statement on Form F-4 to register a business combination, however, there is
a risk the SEC may be less cooperative in accepting confidential submissions than in the
past. The SEC noted in its policy announcement that if there is publicity about a
proposed offering or a competing bid then they might require public filing.
Accordingly, it is possible the SEC would request public filing at an earlier stage of a
planned business combination than in the past so their stance on a particular transaction
should be confirmed early in the process.

2. New Proposed FATCA Regulations

On February 8, 2012, the Internal Revenue Service (“IRS”) and Treasury Department
issued proposed regulations interpreting certain provisions of the Hiring Incentives to
Restore Employment Act of 2010 (which was enacted on March 18, 2010) that are
commonly referred to as “FATCA.” Also on February 8, 2012, the Treasury Department
issued a joint statement with France, Germany, Italy, Spain and the United Kingdom
expressing an intent to provide an intergovernmental cooperation regime which would
be an alternative means to comply with FATCA. FATCA imposes a broad information
reporting and withholding regime designed to combat tax evasion by US persons
holding assets in non-US entities. (Click here to see memo)

3. The Southern District of New York Rejects the SEC’s Settlement with Citigroup

In a complaint filed by the SEC against Citigroup Global Markets Inc. (“Citigroup”) in
October 2011, the SEC alleged that Citigroup had misrepresented to investors the nature
of some of the assets of a Citigroup fund and that it had taken a short position in the
same assets, causing a loss to such investors. On the same day of the complaint, the
SEC presented a proposed consent judgment for the court’s approval which provided
for the disgorgement of Citigroup’s $160 million profit and the payment of a $95 million
civil penalty. On November 28, 2011, in U.S. Securities and Exchange Commission v.
Citigroup Global Markets Inc., the Southern District of New York refused to approve the
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proposed consent judgment on the grounds that it was “neither fair, nor reasonable, nor
adequate, nor in the public interest.” The court held that, in contrast with a situation
where private parties settle a case, when a public agency asked a court to assist with the
enforcement of injunctive remedies on a defendant, the court needed to know the
underlying facts. The proposed consent judgment was held not to serve the public
interest because it asked the court to assert its authority without knowing the facts. The
court also indicated that the proposed civil penalty amount was too low, considering the
size of Citigroup.

A summary of the decision is included in Simpson Thacher’s “Securities Law Alert”
memo published in December 2011 (click here to see memo).

4. As Judicial Scrutiny of the SEC’s Settlement Practices Mounts, the SEC Adopts a
Limited Change to Its ‘Neither Admit Nor Deny”’ Policy

On January 6, 2012, the SEC reportedly adopted a limited modification to a longstanding
settlement policy that has been under increasing fire in recent months. Under the
change, as reported by The New York Times and The Wall Street Journal, companies
that admit to or are convicted of criminal conduct in parallel cases with the Department
of Justice (“DOJ”) will no longer be permitted to simultaneously settle SEC charges
without admitting or denying the charges. On the one hand, this reported change does
not appear to negatively impact companies because it will merely require them to admit
to wrongdoing as a condition of settling SEC allegations in the limited number of
instances in which the companies are already admitting to or have been convicted of the
same conduct in DOJ proceedings. At the same time, however, this development is
noteworthy because it is a sign that, despite the growing criticism, the SEC is -- at least
for the time being -- standing behind its policy of allowing companies and individuals in
the vast majority of SEC matters to continue settling without having to admit or deny
the SEC’s allegations. (Click here to see memo)

5. The Southern District of New York Denies a Motion to Dismiss a Credit Crisis-
Related Securities Fraud Action Against GE

On January 11, 2012, the Southern District of New York denied a motion to dismiss a
securities fraud action brought by the State Universities Retirement System of Illinois
against General Electric (“GE”). In its complaint, the plaintiff had claimed that,
following the economic crisis that began in September 2008, GE had concealed its
difficulty in issuing commercial paper, its inability to pay the dividend its CEO had
promised for 2009, and material information regarding its substantial holdings in
subprime and non-investment grade holdings. In denying GE’s motion to dismiss, the
court noted that private conversations between former Treasury Secretary Henry
Paulson and the CEO of GE contradicted the company’s public statements regarding its
commercial paper programs, thereby supporting the claim of misrepresentation. The
court found that GE’s statements regarding its 2009 dividend had been similar to a
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guarantee but had been materially false in light of GE’s financial difficulties. The court
also held that GE had made material misrepresentations regarding the quality of its loan
portfolio by failing its duty to disclose material fact on certain of its holdings. This case
highlights the importance to an issuer of maintaining consistency in statements made by
it and its officers, and how officers need to be active participants in an issuer’s disclosure
controls.

A summary of the decision is included in Simpson Thacher’s “Securities Law Alert”
memo published in January 2012 (click here to see memo).

This memorandum is for general informational purposes and should not be regarded as legal advice.
Furthermore, the information contained in this memorandum does not represent, and should not be
regarded as, the view of any particular client of Simpson Thacher & Bartlett LLP. Please contact your
relationship partner if we can be of assistance regarding these important developments. The names and
office locations of all of our partners, as well as additional memoranda, can be obtained from our website,
www.simpsonthacher.com.

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who
authored it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the
distribution of this publication to any person constitute the establishment of an attorney-client relationship. Simpson

Thacher & Bartlett LLP assumes no liability in connection with the use of this publication.

Page 7
www.simpsonthacher.com


http://www.simpsonthacher.com/content/publications/pub1360.pdf

SIMPSON

THACHER

UNITED STATES

New York

425 Lexington Avenue
New York, NY 10017-3954
+1-212-455-2000

Houston

2 Houston Center - Suite 1475
Houston, TX 77010
+1-713-821-5650

Los Angeles

1999 Avenue of the Stars
Los Angeles, CA 90067
+1-310-407-7500

Palo Alto

2550 Hanover Street
Palo Alto, CA 94304
+1-650-251-5000

Washington, D.C.
1155 F Street, N.W.
Washington, D.C. 20004
+1-202-636-5500

EUROPE

London

CityPoint

One Ropemaker Street
London EC2Y 9HU
England
+44-(0)20-7275-6500

Newsletter — February 29, 2012

ASIA

Beijing

3919 China World Tower

1 Jian Guo Men Wai Avenue
Beijing 100004

China

+86-10-5965-2999

Hong Kong

ICBC Tower

3 Garden Road, Central
Hong Kong
+852-2514-7600

Tokyo

Ark Mori Building

12-32, Akasaka 1-Chome
Minato-Ku, Tokyo 107-6037
Japan

+81-3-5562-6200

SOUTH AMERICA

S3o Paulo

Av. Presidente Juscelino Kubitschek, 1455
12th Floor, Suite 121

Sao Paulo, SP 04543-011

Brazil

+55-11-3546-1000

www.simpsonthacher.com



	UNITED STATES
	New York
	425 Lexington Avenue
	Houston
	2 Houston Center – Suite 1475
	Los Angeles
	1999 Avenue of the Stars
	Palo Alto
	2550 Hanover Street
	Washington, D.C.
	EUROPE
	London
	CityPoint
	Beijing
	3919 China World Tower
	Hong Kong
	ICBC Tower
	Tokyo
	Ark Mori Building
	SOUTH AMERICA
	São Paulo
	Av. Presidente Juscelino Kubitschek, 1455

