SIMPSON

THACHER

Simpson Thacher Tokyo Corporate and Litigation Newsletter

December 15, 2011

TV ey Fr—&N— MLy PR
AT 4 ADORZEEE - FFafE—= o — &
LA— oAk LET, ZORA
FITO =2 — AL X —TlX, ¥EEE - F
FABHEIEIC B W T HARD BRI & Bk %
Ffo TIHITZ 5 R OFE#EZ £ LTk
BT LES, LT, BIRORIZ, £ThEh
OFEEOMENFLH SN TBY 79, b L
FIZFE LWL 2 TR EOLAIZIE, 20
Tizhdryvr 7Yy sy Fy—0HRILY
=7 %A NOPDFRtFE~DY 7 %7
v 7T D, BEEEHTONR— N F—ThH b
& v /  (acannon@stblaw.com). 75 %
(tsaito@stblaw.com); XX A F A & —
(dsneider@stblaw.com)¥ T E A —/L{ZT
TGN T E B nE T,

D=2 —ALZ—[IFAORITETELTHET, &t
T = 2 — AV E—DFMEEHEENDL TRV H - L
2L, A=V ZVANMIMZETDT, ZDOA—/L~
DRIEOTHETBHOLETEN, 5BD=a—ZX L ¥ —0DfL
Bl %2 ZHLEOFIL, B—NUAD ETHR, ETA LD
Subject ##§lZ. [Unsubscribe] X% TEUME(F1L] &FiHO
b TEEENET,

H &
1L &R Vo) v IR T O
BB I DINIE & BRIED T & %
Fe il

2. EIT— HRWICBITLERE

3. Ry R-75 7R : BELEER

Welcome to the first issue of the Simpson
Thacher & Bartlett Tokyo Corporate and
Litigation Newsletter. In this bi-monthly
newsletter, we will summarize recent legal
developments in the general corporate and
litigation areas that we believe may be of
interest to our clients in Japan. After the
table of contents below and the Japanese
version of the newsletter, there are links in
the English summaries to the related PDF
articles on the Simpson Thacher website.
Please feel free to contact Alan Cannon
(acannon@stblaw.com), Taki Saito
(tsaito@stblaw.com) or David Sneider
(dsneider@stblaw.com) if you have any
questions or would like more information
regarding any of the information in this
newsletter.

We expect to distribute this newsletter on a bi-monthly
basis. Please let us know, by responding to the email to
which this file is attached, if there is anyone else from
your organization to whom you would like us to send
this and future newsletters. If you would prefer not to
remain on the distribution list, please respond with
“Unsubscribe” in the subject line.
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1. The Supreme Court Finds State Failure-to-Warn Claims Against Generic Drug
Manufacturers Impliedly Preempted

On June 23, 2011, the Supreme Court, in a 5-4 decision, ruled in three consolidated
cases — Pliva, Inc. v. Mensing, No. 09-993, Actavis Elizabeth, L.L.C. v. Mensing, No. 09-1039,
and Actavis, Inc. v. Demahy, No. 09-1501 — that state law failure-to-warn claims against
generic drug manufacturers that would require greater warnings than those approved
by the Food & Drug Administration for the original branded version of the drug are
preempted by the Hatch-Waxman Amendments to the Federal Food, Drug, and
Cosmetic Act, which require that the generic drug’s label warnings must be the same as
those of the originally approved branded drug. The Court specifically found implied
conflict preemption here because “[i]f the [defendants] had independently changed their
labels to satisfy their state-law duty,” according to the Court, “they would have violated
federal law.” (Click here to see memo)

2. Raising Capital in Hong Kong

Simpson Thacher & Bartlett and RR Donnelley sponsored a seminar on Raising Capital
in Hong Kong in Tokyo on November 15. The seminar covered Hong Kong Stock
Exchange listings, Dim Sum bond offerings and other forms of capital raising in Hong
Kong by Japanese issuers. The program included presentations by Simpson Thacher &
Bartlett, the financial printing firm RR Donnelley and ].P. Morgan, which acted as
depositary bank for the first Hong Kong Stock Exchange listing by a Japanese issuer.
Simpson Thacher & Bartlett recently launched its Hong Kong law practice led by Celia
Lam and Chris Wong. (Click here to see related press release)

If you wish to receive copies of the presentation materials used, please email List-Tokyo-
Seminar@lists.stblaw.com.

3. Reflections on Dodd-Frank: A Look Back and a Look Forward

The Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank”)
seeks to oversee and regulate financial markets as a whole, by increasing regulation of
individual companies with the potential to compromise market stability, as well as
implementing regulation of certain areas of the financial services sector previously not
subject to federal supervision and regulation. Dodd-Frank also addresses consumer
protection, through the creation of a new agency with broad consumer protection
powers and new rules governing residential mortgage markets.

In comments regarding the impact of this historic legislation, Timothy Geithner,
Secretary of the Department of Treasury, noted that “By almost any measure, the U.S.
financial system is in much stronger shape” than it was prior to enactment of Dodd-
Frank. However, a huge amount of change still lies ahead. In the short run, uncertainty
regarding the impact of Dodd Frank on operations, capital and liquidity levels, costs and
revenue, and increased litigation and enforcement risk, will continue to impact strategic
decisions and valuations of financial institutions of all types and sizes. The long-term

Page 4

simpsonthacher


http://www.simpsonthacher.com/content/Publications/pub1235.pdf
http://www.simpsonthacher.com/content/news/news2819.pdf
mailto:List-Tokyo-Seminar@lists.stblaw.com
mailto:List-Tokyo-Seminar@lists.stblaw.com

SIMPSON

impact of the legislation is uncertain, although it could quite possibly usher in a new era
of accelerated consolidation in the financial services industry.

Many provisions of Dodd-Frank do not apply to foreign private issuers. One section
which does apply to foreign private issuers is Section 954, the compensation clawback
provision. More details will become clear after the rules are proposed. (They are
scheduled to be proposed by the SEC before the end of 2011).

In this memorandum, we discuss in greater detail what has happened over the past year
in key areas addressed by Dodd-Frank, including those noted below. In some of those
areas at least the outline of final regulations are clear, but in a number of others the
parameters of required rulemaking are still uncertain. (Click here to see memo)

Simpson Thacher maintains a “Dodd-Frank Resource Center” on its website. Please refer
to this for the latest news relating to Dodd-Frank.

4. SEC Announces Final Rules Implementing The Dodd-Frank Whistleblower
Program

On May 25, 2011, the SEC announced the long-awaited final rules implementing the
sweeping whistleblower program included in the Dodd-Frank. While Dodd-Frank
enacted a framework for the new whistleblower program, it explicitly left it to the SEC
to adopt specific rules and procedures for implementing the program. In November
2010, the SEC released proposed rules and extensive commentary and solicited
comments, prompting a flurry of letters from business interests and whistleblower
advocates, especially over the question of whether the SEC should require that
whistleblowers report wrongdoing through internal corporate compliance channels
before becoming eligible for bounties under the whistleblower program. The rules
answer many of the uncertainties about the Dodd-Frank whistleblower program that
have been lingering since the Dodd-Frank Act was signed into law last summer. (Click
here to see memo)

5. Shedding More Light on Its Cooperation Initiative, the SEC Announces Its First
Deferred Prosecution Agreement

In connection with an investigation concerning possible violations of the Foreign
Corrupt Practices Act (“FCPA”) by Tenaris, S.A., a global steel pipe company, the SEC
this week announced its first ever deferred prosecution agreement. According to this
agreement, Tenaris violated the FCPA from 2006 through 2008 by bribing government
officials in Uzbekistan in connection with a bidding process for oil and gas pipelines.
The agreement was entered pursuant to the initiative the SEC unveiled last year to
encourage and reward cooperation with SEC investigations and enforcement actions.
Like the non-prosecution agreement announced in January 2011 between the SEC and
Carter’s, Inc., the children’s clothing company, this agreement sheds light on how the
SEC is implementing an initiative that received widespread attention when it was
launched but whose details remained uncertain. Perhaps most significantly, the

Page 5

simpsonthacher


http://www.simpsonthacher.com/content/publications/pub1259.pdf
http://stblaw.com/practice_financialinstitutionsPage56.htm
http://www.simpsonthacher.com/content/Publications/pub1213.pdf
http://www.simpsonthacher.com/content/Publications/pub1213.pdf

SIMPSON

10 HAC HER Newsletter — December 15, 2011

agreement signals that the SEC will not always require cooperating parties to admit to
any wrongdoing, which is often required by criminal authorities in the cooperation
context. (Click here to see memo)

This memorandum is for general informational purposes and should not be regarded as legal advice.
Furthermore, the information contained in this memorandum does not represent, and should not be
regarded as, the view of any particular client of Simpson Thacher & Bartlett LLP. Please contact your
relationship partner if we can be of assistance regarding these important developments. The names and
office locations of all of our partners, as well as additional memoranda, can be obtained from our website,
www.simpsonthacher.com.

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who
authored it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the
distribution of this publication to any person constitute the establishment of an attorney-client relationship. Simpson

Thacher & Bartlett LLP assumes no liability in connection with the use of this publication.
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