
 

 

European Court of Justice Finds In-House Legal 
Advice Not Protected by Legal Professional 
Privilege 

September 17, 2010 

On September 14, 2010, the European Court of Justice (“ECJ”) decided Akzo Nobel Chemicals, Ltd. 
and Akcros Chemicals, Ltd. v. Commission (“Akzo Nobel”) and affirmed the European Court of First 
Instance’s opinion excluding communications between companies and their in-house counsel 
from protection under the E.U.’s legal professional privilege rules.  Case C-550/07 P, Akzo Nobel 
(September 14, 2010) (affirming Joined Cases T-125/03 and T-253/03, Akzo Nobel Chemicals, Ltd. 
v. Comm’n (Sept. 17, 2007)).  In the U.S. and many other countries, communications with in-
house counsel are protected from involuntary disclosure by attorney-client privilege.  Akzo 
Nobel highlights the possibility that for companies subject to scrutiny by European Union 
institutions, such as the European Commission, communications with in-house counsel may be 
seized and used as evidence in E.U. courts.  We anticipate that this exposure will lead to future 
disputes about the loss of privilege under U.S. law.   

NO PRIVILEGE FOR COMMUNICATIONS WITH IN-HOUSE COUNSEL 

In 1982, the ECJ established a legal professional privilege for the E.U. in the 1982 case AM & S 
Eur. Ltd. v. Commission, holding that the privilege exists where: 1) the communication is made 
for the purpose of and in the interest of a client’s defense, and 2) the communication involves 
independent lawyers.  Case 155/79, AM&S Eur. Ltd. v. Comm’n, 1982 E.C.R. 1575.  In Akzo Nobel 
the ECJ ruled that an in-house counsel can never be an “independent lawyer” under the rule.  
The ECJ reasoned that because in-house counsel are employees, they do not have sufficient 
economic independence from their employer.  

In the Akzo Nobel case, the European Commission raided and seized documents, including e-
mails exchanged between an executive and Akzo’s in-house counsel for competition law.  The 
ECJ found that these emails were not subject to privilege under AM & S Eur. Ltd. v. Commission 
because in-house counsel lacked sufficient independence.  On the other hand, communications 
between in-house counsel and external, independent lawyers may be protected if they are made 
for the purpose of and in the interest of a client’s defense. 

BROAD SCOPE OF THE DECISION AND INTERNATIONAL IMPLICATIONS 

Although Akzo Nobel began as a competition investigation, the ECJ indicated that it viewed the 
case as one in which it was “called on to decide . . . the legality of a decision taken by an 
institution of the European Union on the basis of a regulation adopted at [the] European Union 
level.”  The ECJ’s broad conception of its opinion indicates that it may apply the same rule 
beyond competition investigations.   
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Additionally, foreign companies with operations subject to competition law scrutiny by the 
European Commission may well be subject to the ECJ’s broad rejection of privilege for 
communications with in-house counsel.  In John Deere & Co. v. N.V. Cofabel, the European 
Commission seized legal memoranda prepared by John Deere’s in-house counsel that had been 
provided to management in both John Deere’s European headquarters in Germany and their 
main headquarters in the U.S.  Commission Decision 85/79/ECC, John Deere & Co. v. N.V. 
Cofabel, 14 December 1984 O.J.L. 35.  The Commission relied on these memoranda in concluding 
that John Deere had intentionally violated European antitrust statutes.   

Akzo Nobel places communications between foreign in-house counsel and offices and 
subsidiaries in Europe at risk.  For instance, it is not difficult to imagine a situation in which the 
European Commission, in the course of an investigation into violations of E.U. competition law, 
will attempt to access documents containing legal advice transmitted from in-house counsel in 
Japan to executives in Europe.  If Akzo Nobel is followed, such advice might not be protected by 
privilege.   

Finally, the implications of the ECJ’s decision may raise issues for companies that may also be 
subject to the jurisdiction of U.S. courts.  In the U.S., attorney-client privilege arises when 
communications are made in confidence for the purpose of obtaining legal advice.   In most U.S. 
courts, a communication is confidential if the client has a reasonable expectation of 
confidentiality when the communication is made.  It is possible that litigants will attempt to 
seek access to in-house counsel’s communications by arguing that companies have no 
reasonable expectation of confidentiality in communications to and from in-house counsel that 
are shared with company personnel in Europe because they are subject to seizure by the 
European Commission. 

*  *  * 
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To read the decision in Akzo Nobel, please click here.  For more information, you may contact the 
following attorneys:   

London: 

David Vann 
44-20-7275-6550 
dvann@stblaw.com 

New York City: 

Kevin Arquit 
212-455-7680 

 karguit@stblaw.com 

Ken Logan 
212-455-2650 
klogan@stblaw.com 

Joe Tringali 
212-455-3840 
jtringali@stblaw.com 

Mark Cunha 
212-455-3475 
mcunha@stblaw.com  

Joe Wayland 
212-455-3203 
jwayland@stblaw.com 

Aimee Goldstein 
212-455-7681 
agoldstein@stblaw.com 

Washington DC: 

Peter Thomas 
202-636-5535  
pthomas@stblaw.com 

Arman Oruc 
202-636-5599  
aoruc@stblaw.com 

Palo Alto: 

James Kreissman  
650-251-5080 
jkreissman@stblaw.com 

Harrison Frahn 
650-251-5065 
 hfrahn@stblaw.com 

  

This memorandum is for general informational purposes and should not be regarded as legal advice.  
Furthermore, the information contained in this memorandum does not represent, and should not be 
regarded as, the view of any particular client of Simpson Thacher & Bartlett LLP.  Please contact your 
relationship partner if we can be of assistance regarding these important developments.  The names and 
office locations of all of our partners, as well as additional memoranda, can be obtained from our website, 
www.simpsonthacher.com.   

 

 

The contents of this publication are for informational purposes only.  Neither this publication nor the lawyers who authored it are 

rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this publication to 

any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in 

connection with the use of this publication. 

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=EN&Submit=rechercher&numaff=C-550/07
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